


THE BANKING LAW JOURNAL. 


DEVOTED TO BANKING, FINANCE AND LAW. 


Published Monthly at 27 Thames Street, N. Y. City. Telephone 3060 Cortlandt 
ALFRED F. WHITE, - - _ Publisher. 





Vo. XXVIIL. NEW YORK, FEBRUARY, 1910. No, 2. 





Tonto tuberest on Among the reported developments of the oper- 
u. BS. Bonds. ation of the National corporation tax law is 
the ruling of the Government officials that, in 
making returns of income subject to the tax, corporations may not 
deduct interest upon United States bonds in which they may have 
invested. Since the general understanding is that both the princi- 
pal and interest of these bonds are exempt from all taxation, there 
is presented a question that concerns itself with the Naticn’s credit; 
for apparently there is a breach of implied contract involved in the 
ruling. Prior to 1870 the principal of all bonds was made exempt 
from taxation by State and local authority; in the Refunding Act of 
1870, under which most of the later issues were sold, both principal 
and interest were exempted from taxation by the United States as 
well as by minor governments, and the bonds actually bear the pro- 
vision on their face. The law of 1900 under which the present 2 per 
cents. were issued, is not quite as specific; but as these bonds were 
issued in exchange for the ones issued under the Refunding Act, 
they were doubtlessly assumed to be equally free from all taxes. 
Clearly those remaining unexchanged are presumptively exempt 
from tax as to interest by their terms. 


attest an The ruling is to be considered from two points 
Nation’s Credit. of view; and at the outset the supposed exigency 
that led to it must be set forth. The position of 

the Government is, that the corporation tax is an excise tax; its con- 
stitutionality can be supported only upon that theory; it is argued 
that if this source of income is exempted, the attitude that it is 
merely an excise tax cannot be defended. We shall not enter intoa 
discussion of this point, but content ourselves with the opinion that 
the Supreme Court is likely to hold that there is no valid reason for 
Congress to pass, in this manner, a law impairing the obligation of 
contracts. The second view is this: When the Government next 
desires to borrow money, the lenders will have just ground for ques- 
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tioning the statement that the bonds are exempt from taxes, and 
make harder terms. If it be lawful to tax the interest on the bonds, 
even 1 per cent., it is lawful to tax it at a much higher figure; if it 
be lawful, in the circumstances, to tax the interest, it may be lawful 
to tax the principal; and that by a mere interpretation of an official. 
Can the Nation's credit be permitted to depend upon such con 
tingencies ? 


ee The Secretary of the Treasury has enough 
Festal Chastice. difficulties in the way of negotiating the Pana- 
ma loan at this time, without adding to them. 
It is to be hoped, therefore, that the corporation tax law may soon be 
tested by the Supreme Court, and the point determined. The weak 
ness of the position of the Government 2 per cents. is an evidence of 
unwisdom in past legislation; there should be no more such incidents. 
The problems presented by our public debt are serious ones, requir- 
ing prompt and intelligent attention. Apparently some of our legis 
lators are beguiled into favoring the Postal Savings Bank plan asa 
means for the solution; the plan is designed to furnish a large outlet 
for Government bonds of any kind. Pressure is being brought to bear 
in Washington, by its advocates, and to such an extent has it appar- 
ently succeeded that the authors of the measure are expressing them- 
selves quite confidently as to its adoption by Congress, under the 
benign and insidious influences which the administration has it in its 
power to exert upon such legislators as seem recalcitrant. 
ieteatiene te It is reported that arguments to counteract 
Postal System these influences, are now to be brought forward 
not to be Ignored. energetically. But these arguments must be 
upon lines that will appeal to public sentiment 
and not only to bankers; for the present attitude of the public appears 
distinctly favorable to the Postal plan, largely because the difficulties 
in the way are not evident. Even intelligent observers either fail to 
appreciate these difficulties, or waive them aside asunimportant. Thus 


the Outlook, one of our most enlightened contemporaries, after pre- 


senting a logical argument in favor of the proposed Postal System, ad- 
mits the existence of serious obstacles, but contesses its inability to 
recommend a solution; the consideration of the difficulties is dismissed 
by referring the subject to others. But which others? Shall those 
who are experts upon these questions be the ones to determine the 
issue, or shall it be left to the legislators? It is generally assumed 
that the proponents of a supposed reform are bound to present a com- 
plete answer to every objection that can logically be raised. 


=- 





EDITORIAL. lil 


Washington has during January given the Nation 
much food for thought, aside from the usual 
political events. There have been unusual gath- 
erings for the consideration of public questions, notably that of the 
Governors of the States. Much time was given to discussions of the 
very important subject of uniform laws for the States; strange to 
say, although the banking interests had a representative at hand 
during these special deliberations, it remained for a public account- 
ant to urge uniform banking codes, in the place of the present greatly 
varying ones of our forty-six States. The banking operations of the 
country, even when conducted by corporations chartered by States, 
are toa very important degree interstate in character; yet the incon- 
gruity of having so large a number of varying laws govern so large 
a part of the business, has never been fully appreciated. Men who 
look upon the reaching out of the Federal authority as objectionable 
should realize that force of circumstances will soon compel such an 
extension of authority over banking, unless the conditions are 


Uniform 
Banking Laws. 


changed. 


Sinton Chitin We have never favored the extinction of State 
awe, banking corporations, believing that they serve a 
most useful purpose. In some of the States, also, 

they are admirably regulated; but in saying this there is an implica- 
tion, fully warranted by facts, that in others they are not. The 
general principles that should govern are susceptible of being incor- 
porated in the laws of each State without in the least hampering the 
business, which, it is admitted, varies considerably in the several 
sections. For example, reserve requirements are based upon expe- 
rience and may be regarded as definitely established in principle, 
applicable to all banks, by classes. To provide lax laws or none at 
all, is to ignore a fundamental principle, and thus leave room for 
criticism and open a door to dangerous practices. Why State legis- 
lators neglect, or refuse to take up, this subject in connection with 
leading bankers within their jurisdiction, and correct these glaring 
defects, passes our comprehension. It is an evidence of weakness in 
our governmental system that these law-makers usually act only after 
a disaster has taken place, and then often unwisely, under clamor. 


——_ 


aa We have had another pertinent expression of a 
rofessor z : 

on Banking. College professor on banking, in the address of 

President Woodrow Wilson, of Princeton, before 
a group of the New York bankers. There is so much of forceful 
admonition in this address, that it should be printed in full and sent 
to every banker, even though it is in large part directed specifically 
at those of New York City. Mr. Wilson’s conceptions of the duty of 
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bankers is that they should, in their transactions, regard not merely 
the profit derivable therefrom, but also the benefit to the Nation at 
large. In other words, he holds that a banker has a public duty as 
well as that to the bank, and the bankers’ operations in the aggregate 
have so potential a bearing upon the welfare of the Nation as a whole. 
The provision and granting of credit constitute the essential moving 
factors in the business world; upon them depends the uninterrupted 
continuance of production and distribution of commodities. This is 
a function of such paramount importance to all, that every banker 
should have it constantly in mind, and a special pride in being one 
of the parts of a great machine. 


The High Price 4S We predicted, the question of prices is becom- 
Agitation. ing a burning one. Agitation has taken various 
forms; and as is usual the governmental author- 
ities, both National and State, always sensitive to the voice of the 
public when the press has finally given it utterance in loud and 
sensational headlines, are appearing to do something. This is also 
made a basis for equally sensational newspaper articles. Yet few of 
the so-called movements to remedy the evils of excessive living 
expenses contemplate reaching the basic causes. There isan agree- 
ment among economists that advances in prices are attributable toa 
number of conditions, not remediable by any single action, other 
than a co-operative movement by consumers. They point to the 
British system of co-operative stores to illustrate their argument, 
but admit that almost insuperable difficulties stand in the way of the 
introduction of that system here; the records show innumerable 
attempts thereat, almost invariably failing. 
a The data indicate that conditions are meas- 
on eae urably worse in this country than they are 
Wasteful Habits. abroad; and while this is due to a number of 
causes, one of those which stands out promi- 
nently, and has frequently been commented upon by foreign observ- 
ers, isthe enormous waste. Werefer not merely to that waste which 
occurs when a producer is unable to market perishable food products 
except at a loss, and other similar examples; nor to the waste result- 
ing from governmental extravagance, incompetency and “‘ graft,” all 
of which indirectly bears upon all of the people; but alsoto that more 
direct and absolutely willful waste in food products alone, which is 
shown by the garbage deposits in our cities. Sufficient is thrown 
away daily to feed an army, solely because the habits of the well-to-do 
are defective in this respect. The tendency has grown very notably 
during the recent ‘‘ fat years” of unexampled prosperity with which 
the Nation has been blessed, and despite the fact that in large manu- 
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facturing enterprises, by-products are now turned out from parts of 
raw material formerly counted useless. 


The Cost ot /he consensus of intelligent opinion quite correctly 
Distribution. points to a reduction ot the cost of distribution, as an 

elemental factor in bringing about easier conditions 
for the ultimate consumer, particularly the mass of people who are 
compelled to purchase in small quantities. It has been pointed out 
that in the matter of coal, many of those who make their purchases 
day by day, pay for it at the rate of $13 per ton, while those able to 
purchase to better advantage average about $6. The difference in 
cost is manifestly loaded in the course of the various steps in the 
process of distribution from the producer to the consumer. No one 
will question the assertion that this loading is out of all proportion 
and that the conditions causing it are intolerable. Yet they exist 
and have existed for years, and have been known. In degree only, 
do the conditions governing the final price of many of the other 
commodities differ. 


—S3 


a ne Coincidently with this subject of a large draft upon 
Interest on the incomes of our artisan population, comes the an- 
Savings. nouncement that they are soon to suffer also a de- 
duction of incomes upon their savings. The facts 
point almost conclusively to a reduction of the interest allowed by 
savings institutions in New York, and since the conditions are not 
local, the change will be a general one. Obviously, if the invest- 
ments of these institutions do not yield greater returns than has 
been the case for some years past, their managers cannot continue 
to divide at the same rate that has prevailed fora generation. A 
proper appreciation of their duties will compel them at an early date, 
to cut the rate from 4% to 3% %, at least. The returns of the sav- 
ings banks in New York State show a general decline in the earn- 
ings, that leaves no other course open to the institutions governed 
by the safe-guarding laws, which prescribe the rules of management 
in a manner that has been judged to be fully protective of the little 
hoards of the millions of thrifty citizens. 


Interest Rates ‘Ve Shall not at this time undertake to enter upon 
and Dividends. 2 discussion of the reasons for the conditions un- 

derlying this falling off of relative income of sav- 
ings banks. Certain newspaper comments have, however, furnished 
food for reflection by the saver, in the contrast shown by the incomes 
of other banking institutions. He is led to think it strange that his 
own bank can pay only 3% % ‘‘dividends,” whereas a national bank 
may pay 40%, and a trust company even more. It would appear 
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proper to have the distinction made very clear to the mind of the 
saver, that the larger returns referred to are upon capital and not 
upon deposits; that in fact few of the other banks pay their deposi- 
tors as high a rate as the savings banks do, and many pay nothing on 
a large part of their deposits; so that the average rate paid to the 
‘‘larger savers” will probably figure out less than one-half that 
which the ‘‘smaller saver” receives. The impressions left by the 
indiscriminate newspaper commentator should be counteracted. 


Stock Exchange /W0° recent occurrences in the New York Stock 
Practices. Exchange have properly caused caustic com 
ment by the press andthe public. The justice of 

most of this comment is predicated upon the fact that, when the 
committee appointed by Governor Hughes a year ago, reported upon 
that organization, the very practices that led to the recent incidents 
were clearly condemned; it was pointed out that the governors of 
the exchange had full power to correct such practices and could not 
properly plead ignorance of the fact that they existed. The respon- 
sibility for the recurrence of such operations therefore rests upon 
those officials. It is remarkable that a body of men of high repute 
should permit themselves to be misled by a minority of their associ- 


ates lacking in scruples, into a tolerance of such glaring abuses. 
The reputable ones voluntarily assume the stigma cast upon the ex. 
change, by the repeated violations of decency upon the part of their 
‘*wicked partners.”’ 


ganttetess The Stock Exchange is supposed to be a place where 
Price-Making. ptices of securities are made by the competitive 
influences of buying and selling. Such influences, 
when operating properly, make fair and rational prices; but when 
there are introduced other factors, fictitious in character, and when 
the making of prices becomes an operation of a set of manipulators, 
the business partakes very largely the character of playing with 
‘*marked cards” or ‘‘ loaded dice.”” Prices thus made are dishonest, 
because based upon fiction. If the public finds out by sheer accident 
in the manipulation, that it has been deceived, it has reason to infer 
that other ‘‘games’’ of the same character are going on undiscovered. 
Confidence in the whole business is undermined; and the logical con- 
clusion is reached, that the institution where such things are done has 
no reason for existence. Why should the reputable members con- 
tinue to tolerate such abuses? Punishment of the wrongdoers after 
disaster is evidently not a deterrent; and prevention would be much 
more satisfactory to the public. 
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siicsitiis <Gitiiadicaiis A number of our fertile-brained newspaper writers 
auch (hen appear to see in the recent amalgamations of finan- 
Central Bank. cial institutions in New York City, a portent of a 
monopolistic centralization of the ‘‘money pow- 

ers,” with the ultimate purpose of shaping the coming central bank 
so that it shall be subservient to them. They prcefess to foresee a 
combination of this money power with the political power at Wash- 
ington, as represented by Senator Aldrich, upon lines that do not 


augur well for the people’s interests. Particular stress has been laid 
> 


on the most recent amalgamation of three trust companies under the 
auspices of J. P. Morgan and Co. It is of course natural that all 
public acts of Mr. Morgan should become subjects of newspaper 
comment; for they are nearly all of interest to the reading public. 
But it is entirely safe to say that the operations of his firm can be 
carried on without the assistance of, or the need to control, a central 
bank, if the institution be properly conducted; there is no conceivable 
condition arising from a properly adjusted currency system, regulated 
by a central bank, to which the firm could not readily adapt itself, 


without friction. 


BANKING LAW. 
The Appellate Division of the Supreme Court of 
New York has reversed the Appellate Term in a 
case which arose out of a mistake in a deposit 
slip and involved a rather novel set of facts. The case is that of 
Schwartz v. State Bank, appearing at page 159 of this issue. The 
opinion of the Appellate Term may be found at page 469 of the June, 
1909, number of the Bankinc Law Journat. It seems that the plain- 
tiff had presented tothe defendant bank his bank book with a number 
of checks for deposit. The deposit slip, through inadvertance on 
the part of the depositor, bore the name of another depositor and the 
deposit was subsequently credited to such other depositor on the 
books of the bank. The Appellate Term permitted the depositor to 
recover on the theory of negligence, saying that “unquestionably the 
greater error and worse mistake was with the bank,” and referring 
to the transaction as ‘‘careless and irresponsible banking.” In its 
opinion the Appellate Division says: ‘* Of course, the plaintiff cannot 
recover on the theory that the defendant was guilty of negligence; 
for the first act of negligence, and that which led to the error, was 
committed by the plaintiff himself.” But not standing upon this 
ground alone, it was further held that the bank book was nothing 
more than a series of receipts, open to explanation, and not consti- 
tuting the contract between the bank and its depositor. The deposit 
slip. bearing the name of one other than the depositor, amounted to 
a direction to the bank to credit the deposit to such other, and upon 


Error in 


Deposit Slip. 
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showing this, the bank absolved itself from liability. Under the 
circumstances, the decision of the lower court seemed a little harsh, 
throwing upon the receiving teller, as it did, the duty of cross-exam- 
ining a depositor for the purpose of discovering possible mistakes, 
and its reversal is undoubtedly justified. 


—— 


Uetense Ganeeet ¢ton. The courts look with jealousy upon 

general liens because they encroach up- 
on the common law, and disturb the equal distribution of debtors’ 
estates among their creditors. An example of the difficulty of estab- 
lishing such alien by a banker against one of its depositors is found 
in the recent decision by the United States Supreme Court in the case 
of Hanover National Bank v. Suddath, (see page 133) where, not 
only was an implied lien denied, but it was held that a contract 
between the parties was insufficient to confer upon the bank the rights 
of a general lienor. The decision is in accordance with earlier de- 
cisions on the same point. In Wyckoff v. Anthony, 90 N. Y. 442, it 
appeared that securities were pledged with defendants as collateral 
for the payment of a note, and it was held that defendants acquired 
no right to hold them as security for a distinct and independent debt. 
The court stated the rule in these words: ‘* When securities are 
pledged to a banker or broker for the payment of a particular loan 
or debt, he has no lien upon such securities for a general balance, or 
for the payment of other claims.” 

In Duncan v. Breman, 83 N. Y. 487, a firm of bankers advanced 
$10,c00 to a customer on bills of lading representing whiskey. The 
loan was repaid and the sheriff afterwards seized the whiskey under 
certain attachments. Itdid not appear that there was any agreement 
expressly giving the plaintiffs the right to hold the whiskey for gen- 
eral advances or for any other loan, but it did appear that both before 
and subsequent to this particular loan the plaintiffs had advanced 
large sums of money, sometimes on specific security and sometimes 
on general account, to their customer and that such customer was 
indebted to them for more than the value of the whiskey. In an 
action to recover possession of the whiskey it was held that, unless 
the plaintiffs had a lien on the whiskey for the unpaid balance of the 
account, the title was not in them, and the sheriff was justified 
in seizing the property. Indenying the plaintiff's right to the whiskey, 
thecourt said: ‘In this case the advance was a special one on spe- 
cific personal property,and to entitle the plaintiffs to hold the whiskey 
for any advances beyond the $10,000, a special agreement should be 
proved to that effect. * * * The general lien which bankers hold up- 
on bills, notes and other securities, deposited with them for a bal- 
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ance due on general account, cannot, we think, exist where the pledge 
of the property is for a specific sum, and not a general pledge.” 

The same question was before the Supreme Court of the United 
States in the case of Reynes v. Dumont, 130 S. U. 354, where it was 
said that a general lien ‘‘ does not arise upon securities accidentally 
in the possession of the bank, or not in its possession in the course 
of its business as such, nor where the securities are in its hands under 
circumstances, or where there is a particular mode of dealing, inccn- 
sistent with such general lien.” 

Where a contract is depended upon to give the banker a general 
lien, its terms must be explicit, and it will not be accorded a liberal 
construction. Inthiscase the bank attempted to establish a lien under 
a contract which provided that it might retain for its protection any 
securities ‘‘ deposited with said bank, or which may hereafter be de- 
posited with said bank or which may be in any wise in said bank or 
under its control, as collateral security for loans or advances already 
made or hereafter to be made to or for account of” the correspond- 
ent bank, or ‘‘otherwise."’ It was held that this provision was not 
entitled to an interpretation broad enough to cover securities which 
had come into the physical control of the bank, with obligation to re- 
turn upon demand. Furthermore, the provision was limited in its 
application by the words ‘‘as collateral security,’ and it was held 
that the words ‘‘or otherwise” did not remove or affect the limita- 
tion. In the words of the court: ‘* the contract was one prepared by 
the Hanover Bank, and embodied in a printed form in general use 
by that bank, and therefore should have expressed its purpose be- 
yond doubt, and not ambiguously, if the language in question was 
intended to convey the far-reaching meaning now sought to be at- 


tributed to it.” 


Although Indiana has not adopted the Negotiable 
Instruments Law in statutory form, the decisions of 
the courts of that State are usually in accord with the statute gener- 
ally in force in other States. In thecase of Gilpin v. People’s Bank 
(page 152 of this number) it was held that a provision ina note given 
for a mare, to the effect that the title to the mare should remain in 
the payee until the note should be paid, and that in case of default 
the mare might be sold and the proceeds applied to the debt, did not 
render the note non-negotiable. In States where the Negotiable In- 
struments Law has been adopted, the same decision would be reached 
under that section which declares a note to be unconditional as to 
payment although coupled with ‘‘a statement of the transaction 
which gives rise to the instrument.”” The cases which come within 
the scope of this section were reviewed in the September, 1909, num- 
iber of the Bankinc Law Journat at page 651. It was further held 


Negotiability. 
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in this Indiana decision that a provision that ‘‘ any partial payment 
made on this note, unless and until the full sum of said note, princi- 
pal and interest, be paid” should be considered as rental for the 
mare, deprived the note of its negotiability. This point also would 
be similarly decided under the Negotiable Instruments Law, which 
provides that an instrument, to be negotiable ‘‘ must contain an un- 
conditional promise or order to pay a sum certain in money.” The 
result of such a clause would render the amount to be collected on 
the note uncertain. The maker might make partial payments to any 
amount less than the principal, and then, upon defaulting as to the 
remainder, be compelled to pay the face of the note. Decisions on 
this point can be found in the October, 1909, number of the Bankine 
Law Journal, at page 733. 


fam au ot ; ce ace : wt ie : 
Guanter’s Liabitity It he is short in his accounts, the cashier must 


for Shortage. make good the deficit, at least where a by-law 
provides that he shall be responsible ‘‘ for all 
moneys, funds and valuables of the bank.’’ And he cannot lessen 


his liability for such shortages by showing that on other occasions 
there was more cash on hand than the books called for. The reason, 
as set forth on page 141, is that the excess was received from some- 
one, to whom the bank might be held liable. 


Peeatbants Authertery Upon the construction of a by-law of the 
to Sign Dratt. First National Bank of Mt. Vernon, Wash., 
depended the question of liability, as be 

tween that bank and its New York correspondent, the National Park 
Bank, for a draft on the latter bank, signed by the president of the 
former. The by-law provided that ‘‘all contracts, checks, drafts, 
etc.” should be signed by the president or cashier. The president 
drew a draft on the National Park Bank for $6,000 in favor of the 
First National Bank of Billings, Oklahoma, which was paid by the 
drawee and misappropriated by the president. In an action by the 
Mt. Vernon bank against the National Park bank it was contended 
by the former that the by-law should be interpreted as conferring 
authority incidental only to the customary powers of the president, 
or to the powers specially granted. The court did not adopt this 
suggestion, but construed the by-law to confer upon the president 
some self-subsisting authority, and held that the drawing of the 
draft was within the power conferred. The fact that the draft was 
drawn in Oklahoma was not notice to the drawee that the president 
was acting without authority, for he might have been acting in the ex- 
ercise of his implied power to initiate litigation and employ counsel. 








LI Oe mC OE - 





A PLAN FOR A CENTRAL BANK. 


(Continued.) 


BY MAURICE L MUHLEMAN, 


Author of “Banking Systems of the World.” etc 


The fourth of a series of articles which will embody the complete plan. 


We now come to the very important provisions to govern the issue 
of currency bythe Bank. Obviously the utility of the institution will 
depend largely upon the manner in which this function is regulated. 

Sec. 22. That the Bank shall establish and main- 

IssuE ta.n a separate department to be known as the issue 

DEPARTMENT. department, in which shall be held the gold coin and 

bullion, bonds and other negotiable instruments, 

against which its circulating notes are issued; and it shall -keep sep- 

arate accounts of all transactions relating to the issue and redemp- 
tion of its circulating notes. 


The requirement for a separation of the functions of note-issuing 
from the other business of the Bank will have suggested itself to 
every one who has given the subject attention. In this respect the 
Bank of England’s charter is used as our example. It is imperative 
that the status of the currency be at all times reported separately, 
and to that end distinct accounts must be kept. 


Sec. 23. That the Bank may issue its circulating 


MaximuM notes in amounts equal to the par value of any bonds 
Note-Issur of the United States in its possession received in the 
Power. manner hereinafter provided for, but not otherwise; 


and it may issue additional circulating notes to an 
amount not to exceed at any time twice the amount of the gold coin 
and gold bullion held in the issue department, provided always that 
the amount of such additional notes outstanding in excess of said 
gold holdings, shall be covered by commercial paper acquired as 
hereinbefore and hereinafter prescribed; which said commercial 
paper shall also be held in said issue department; but the aggregate 
amount of circulating notes outstanding shall at no time exceed the 
sum of the amounts of bonds at par, of gold coin and bullion, and of 
commercial paper, aforesaid, held in the issue department. 


The subsequent sections explain the meaning of the foregoing 
one quite fully. It is however desirable to add that in order to meet 
a condition now existing respecting the outstanding bonds of the 
United States, the power to issue notes onsuch bondsis given. But 
the Bank may not go into the markct and buy such bonds in order to 
increase its note-issues; the bonds available for that purpose must 
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have been obtained by it solely in the ways set forthin later sections. 

The issue of notes upon other security is not limited in amount; 
there is no sound reason for fixing such a limitation, so long as the 
conditions of issue are so guarded as to provide a natural limitation. 
The Bank's issue-power must be permitted to grow with the growth 
of business; and since it is impossible to forecast the extent of that 
growth, it would be unwise to shackle the institution by an attempt 
atsuchaforecast. The provision fora natural limitation is contained 
in the requirement that the additional issues must be covered by gold 
and commercial paper; no better index of the needs of trade can be 
suggested than the creation of commercial paper, based upon actual 
business, the growth or manufacture, movement and sale, of com- 
modities. Upon these factors also depends the supply of gold that 
will be available as backing for the notes. Nevertheless, the section 
leaves the exercise of the power to a degree in the discretion of the 
management of the Bank; and in order that there shall be no undue 
expansion, there is provided in a later section a method of taxation of 
notes under certain conditions. 

The Bank of England can issue additional notes beyond the sum, 
long ago fixed, based upon bonds, only for the exact amount of gold 
acquired; thus there is no actual increase in money volume. The 
Bank of France is permitted to issue to a fixed maximum (about 
$1,160,000,000), upon gold, silver and commercial paper; the man- 
agement being allowed to use its discretion so long as it safeguards 
the redeemability of the notes. The Imperial Bank of Germany is 
limited to thrice the amount of gold on hand; a fixed maximum of 
the ‘‘ uncovered ”’ issue is free from tax, but it has power to add an 
unlimited amount, subject to the fixed reserve ratio, by paying a 5 


per cent. tax. None of these banks is limited as to the rate of dis- 
count, and it is by raising the rate that they regulate the expansion. 
Conditions here may be regarded as most nearly like those in 


Germany, of the three countries named; but the ficxible issue-power 
here is fixed at twice the gold, rather than thrice, because of the right 
to issue notes on bonds. 


Sec. 24. That the Bank may issue its circulating 

Issues FOR notes in exchange for any gold certificates of the 

Gotp Certir- United States tendered to or received by it, and 

ICATES. shall present said certificates to the Treasurer of 

the United States for redemption in gold coin; when 

so redeemed such certificates shall not be reissued, but sha!l be can- 

celed and destroyed. After the date of the approval of this act, the 

pssue and reissue of gold certificates shall cease, and after the expi- 

ration of two years from said date, such gold certificates shall not be 
available for reserves of banking associations. 


Inasmuch as most of the gold in the country isin the form of gold 
certificates, the foregoing provision for the conversion of this form 
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of currency into the Bank's notes is set forth. It is desirable to re- 
duce the number of forms of our paper currency, and the gold certi- 
ficate is one of the forms that should be eliminated; the purposes 
are’ (1) to take the Government out of the business of direct cur- 
rency-issuing so far as is possible, and (2) to give the Bank an oppor- 
tunity to induce gold to flow toits vaults instead of to the warehouses 
where it is held against gold certificates. 


Sec. 25. That the Bank may issue its circulating 
Issues FoR notes in exchange for any United States notes tend- 
U. S. Norrs. ered to or received by it, and shall present such 
United States notes to the Treasurer of the United 
States for redemption in gold coin; when so redeemed such United 
States notes shall not be reissued, but shall be canceled and de- 
stroyed; and for the purpose of providing the Treasurer of the United 
States with gold coin from time to time necessary to effect such re- 
demption, in addition to the amount of gold held in reserve of 
$150,000,000, as provided in the second section of the Act of March 
14, 1900, entitled, ‘‘ An Act to fix and define the standard of value 
etc.,” the Secretary of the Treasury is hereby authorized and directed 
to issue bonds of the United States described in said section, and 
either to sell the same at not less than par for gold coin, or, at his 
discretion, to deliver the same to the Bank in exchange for United 
States notes; and upon the bonds so acquired, the Bank may issue its 
circulating notes. After the expiration of two years from the date 
of the approval of this act, United States notes shall cease to be law- 
ful money and legal tender in payments of debts, but shall neverthe- 
less be receivable for all public dues to the United States; but all 
such notes heldin, or received by, the Treasury of the United States, 
shall, at the discretion of the Secretary of Treasury, be exchanged 
for circulating notes of the Bank as in this section provided, or be 
canceled and destroyed. 


The United States notes, commonly known as ‘‘greenbacks,”’ are 
another class of paper currency that should be eliminated from our 
system; the form of conversion is therefore provided for. This will 
require the provision of about $196,000,000 additional gold by the 
Government, since the total amount of these notes outstanding is 
$346,681,000, and the gold reserve is only $150,000,000. Asa matter 
of fact quite a number of these notes have been destroyed,so that the 
obligation will be somewhatless. The gold is to be obtained by is- 
sues of bonds, the only proper way for the Government to provide 
for the payment of this ‘forced loan” of the Civil-War period, which 
should have been paid off forty years ago. The provision inthe Act 
of March 14, 1900 is for bonds at not to exceed 3 per cent. redeem- 
able at the pleasure of the Government after one year. If these 
bonds were offered in the market they would probably have to be at 
3 percent; whereas the Bank could afford totake 2 per cents. and issue 
notes thereon; hence the Secretary of the Treasury is given the dis- 
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cretion to offer them to the Bank. Furthermore, if the condition of 
the Treasury permits, he may cancel any such notes coming to the 
United States in revenues and thus save issuing bonds; but if it is 
impracticable he may exchange such notes for notes of the Bank. 
Manifestly if the ‘‘greenbacks’’ are to be eliminated, their legal- 
tender power must be abrogated; two years time is given for read- 
justment. 


Sec. 26. That all national banking associations 
RepuctTion or having circulating notes outstanding in excess of 
Nationa. Bank fifty per cent. of their capital stock paid in, shall, 
Nores. within one year from the date of the approval of 
this act, reduce the amount thereof to such fifty per 
cent. of their capital stock, in the manner provided by existing law, 
by the deposit of lawful money with the Treasurer of the United 
States, who shall thereupon return to such associations the propor- 
tionate amount of bonds deposited with him to secure such circulat- 
ing notes; and after the date of the approval of this act no national 
banking association which has circulating notes outstanding to an 
amount not exceeding fifty per cent. of its capital stock, shall be re- 
quired to pay any tax upon its circulating notes. After the date of 
the approval of this act no national banking association shall be per- 
mitted to issue circulating notes in excess of fifty per cent. of its 
capital stock. 


The preceding section proposes the first material change in the 
present status of the national banking system. The note issues are 
to be limited to one half the capital of the banks, but thereafter there 
is to be no tax on any national-bank note; there exists no logical 
reason for such a tax. 

The continuance of the national-bank note is regarded desirable, 
as an instrumentality for lecal business. The reduction in the 
amount is not so important as might be supposed; many banks have 
only that ratio of circulation, at present the banks asa whole, with 
$953,000,000 capital, have only $568,000,000 of bond secured notes out. 
The reduction upon that basis would be $191,500,000. Asa fixed cir- 
culation, which it 1s in its nature, the present issue is excessive, 
and very nearly by the amount of the difference stated. 

The plan to permit banks to issue credit-notes has been consid- 
ered and found undesirable; the power to issue such notes must be 
centered in one institution, as herein designed. 

The compulsory taking back of the bonds by the banks involves 
further consideration; they were induced to take these bonds, chiefly 
2 per cents., under peculiar conditions,and these conditions compelled 
some of them to pay rather dearly for the bonds in the market. 
While there are off-setting considerations, there is a balance of obli- 
gation on the part of the Government. This is to be metin part by 
making these bonds available for the Bank, (in the next section) 
thus giving a fair outlet for them, and in part by exempting the 
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banks from tax on their remaining circulation. The latter item will 
figure out a measurable compensation. 


Sec. 27. That any national banking association 

TRANSFERS that has subscribed to the capital stock of the Bank 

or Bonps to the full amount to which it is entitled under the 

ro Bank. provisions of section 2 of this act, and is required 

by the provisions of section 26 of this act to reduce 

the amount of its circulating notes and withdraw bonds on deposit 

with the Treasurer of the United States to secure such notes, may 

sell the bonds so withdrawn to the Bank; and the Bank is hereby re- 

quired to purchase said bonds at not less than their par value with 

accrued interest, and may issue its circulating notes to be secured 

by the bonds so acquired. The Treasurer of the United States is 

hereby authorized and directed, when duly requested by any national 

banking association, to receive from the Bank deposits of its circu- 

lating notes in lieu of lawful money required to be deposited by 

such associations, to reduce the amount of their circulating notes as 

in section 26 of this act provided, and to transfer the bonds withdrawn 
pursuant thereto to said Bank. 


This section makes provision for the absorption of the 2 per cent. 
bonds to be withdrawn from use as security for the notes of the 
individual banks; in this particular the Bank is called upon to per- 
form the duty of maintaining the stability of these bonds, instead of 
the Government taking questionable steps to accomplish that pur- 
pose. The provision applies only to the bonds which are to be with- 
drawn to reduce the circulation of the banks to the 50 per cent. limit, 
which would, as indicated above, not exceed $191,500,000, and would 
probably be considerably less. 


Sec. 28. That the Secretary of the Treasury be 

Bonp Issue and he is hereby authorized to issue bonds of the 

ro Pay ror’ United States, bearing interest at a rate not to ex- 

STock. ceed two per cent. per annum, and payable at the 
pleasure of the United States at any time after one 
year from the date of their issue, in order to provide in whole or in 
part, for the payment of the subscription on behalf of the United 
States to the capital stock of the Bank, if in his judgment the condi- 
tion of the funds in the Treasury shall render it desirable to do so; 
and the Bank shall receive such bonds at their par value in such pay- 
ment or payments, and may issue its circulating notes against the 
bonds so acquired. 

Since the Treasury may be in a condition, owing to its diminished 
revenues compared with expenditures, making it undesirable to re- 
duce its balances to provide cash to pay for the Government’s sub- 
scription to the shares of the Bank, the Secretary of the Treasury 


should have the power to issue bonds to provide all or any part of 
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the $25,000,000 required for that purpose; instead of being compelled 
to sell these bonds in the market to obtain cash, the Bank should be 
required to accept them at par; and since the Bank may issue notes 
upon these bonds they need not bear more than 2 per cent. interest. 
But the interest charge should not be continued longer than is nec 

essary; hence the bonds should be redeemable at the will of the 
Government, after one year. 


Sec. 29. That the Bank shall pay to the Treas- 

Taxation. urerof the United States, semi-annually, a tax upon 

or Nores. the amount of its circulating notes outstanding un- 

der the following conditions: whenever the amount 
of gold coin and bullion reserve held in its issue department shaH 
fall below a sum equal to thirty-five per cent. upon the total amount 
of its circulating notes outstanding, a tax at the rate of one per cent. 
per annum upon the weekly average excess issue; whenever the re- 
serve aforesaid shall fall below thirty-two and one-haif per cent., 
a tax upon the second excess at the rate of two per cent. per annum; 
whenever the reserve aforesaid shall fall below thirty per cent., 
a tax at the rate of three per cent. per annum upon the third excess; 
whenever the reserve aforesaid shall fall below twenty-seven and one- 
half per cent., a tax at the rate of four per cent. per annum upon 
the fourth excess; and whenever the reserve aforesaid shall fall be- 
low twenty-five per cent, the Bank shall not increase its circulating 
notes outstanding, except upon actual deposits of gold coin or 
gold bullion; provided, however, that during the months from July 
to December, and in the event of a special emergency, the President 
of the United States may, upon the recommendation of the Secretary 
of the Treasury, pursuant to a request of the executive committee 
of the Bank, suspend the imposition of any part or all such taxes, or 
limit the same in any manner deemed desirable. 

This section provides the requisite method of regulating the 
volume of the currency; a taxing system is designed to restrain un- 
due expansion, with a proviso for its suspension when the Bank as 
well as the Government deems it desirable, in certain conditions. 

The first determining point when the tax applies, is the 35 per 
cent. ratio of reserve; since issues on gold are made at the 50 per cent. 
rate, the notes secured by bonds having primarily no metal ‘‘ cover,” 
this rate of 35 per cent. is regarded a proper one. The tax rate is 
at one per cent. for each reduction of 2% per cent. in the reserve 
ratio, but when the reserve is reduced to 25 per cent. the Bank 
must cease issuing notes until the reserve has been replenished so 
as to bring a ratioabove that figure. Theaggregate tax will never ex- 
ceed 4 percent. It is graduated, rather than fixed like that of the 
Imperial Bank of Germany, because in the nature of things such a 
restraining influence should be regulated by conditions; and the con- 
ditions as manifested by the operations, rather than conditions de- 
termined by time, should govern. 

Since trade demands require expansion of the currency in the 
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second half of each year, it is provided that a part, or even all of 
the taxes, may then be suspended; it is proper that legitimate trade 
shall not be hampered needlessly by a fixed system; moreover in case 
of an emergency the taxing provision may also be suspended. But this 
is to be done only when in the judgment of the managers of the 
Bank, concurred in by the Secretary of the Treasury and the Presi- 
dent, the conditions warrant it. Under similar circumstances the 
imposition of the tax may be limited in other ways; for example, in 
exempting certain classes of loans. 

The impossibility to foresee future conditions renders such a 
policy desirable; there must be a flexible provision for safeguards, 
and that provision must be adjustable to circumstances as they arise. 
The plan meets this requirement. 


Recapitulating the foregoing provisions for the issue of currency, 
the question arises: What will be the probable effect upon the cur- 
rency supply? The plan contemplates reducing the volume of 
national bank notes by about $190,000,000, as above indicated; it is 
furthermore proposed to gradually eliminate all the United States 
notes, amounting to about $346,000,000. This gives a total of 
$536,000,000 to be replaced. 

So far as the Bank acquires bonds from the operations in connec- 
tion with the reduction of the national-bank circulation, it may re- 
place the amount of the form of currency that is thus withdrawn 
by issues on the bonds. When the Bank receives gold for United 
States notes coming into its possession, it may issue twice the amount 
of its notesin their stead. Presumably the $150,000,000 gold reserve 
will be used to redeem the United States notes before any bonds are 
issued to provide gold for that purpose; and most of this gold out of 
the reserve, or an equivalent, may find its way to the Bank. To the 
extent that the Bank accepts bonds from the Treasury for United 
States notes, it may issue an equal amount of its own notes; if the full 
amount of bonds were issued and taken, it would mean $196,000,006 

The highest amount of notes that could be issued by the Bank in 
these circumstances, would hence be $686,000,000, or $150,000,000 
more than the total reduction of volume above referred to; which 
would apparently permit that measure of expansion from these 
sources. Actually this would not take place, since the gold derived 
from these sources alone would be only $150,000,000, which would 
constitute a reserve of less than 22% on the full amount of notes is- 
suable. It is hence necessary that the Bank make a larger relative 
issue on gold; this would, in the nature of the case, be accomplished 
by using its available gold resources derived otherwise; from its 
capital subscriptions and from deposits made with it. 

It is clear that the amount of bonds which the Bank can, in the 
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circumstances, use advantageously, must be determined by the con- 
ditions at the time when the question arises. If it took in $200,000,000 
of bonds and issued notes thereon to the full amount thereof, and 
had $200,000,000 of gold in reserve, the issue of notes on the gold 
would primarily have to be limited to $371,000,000, because any issue 
beyond that sum would be subject to tax; yet provision would thus 
be made for $571,000,000 currency, or more than sufficient to cover 
the proposed reduction in volume; having furthermore, a power of 
expansion, subject to tax, of $29,000,000. 

Several factors must be considered in this connection, as opera- 
ting to prevent any real contraction of the currency: First, the fact 
that the supply is now excessive, due to the fixity of the issues of 
both the national-bank and the Government notes; Second, that the 
retirement of the present notes, as contemplated, does not take place 
abruptly, but gradually; Third, that the Bank will have other sources 
of supply of gold (or its equivalent convertible into gold), beside 
those allowed for in the above estimates; Fourth, the Bank has com- 
plete discretion to issue notes on the full amount of bonds or on 
only part of them. 

The last mentioned circumstance is an important one; for it is 
obvious that the power to issue two for one on gold, may be availed 
of to maintain the reserve ratio and avoid imposition of the tax, 
rather than using the power to issue on the bonds to the fullest ex- 
tent. Upon the other hand there will arise occasions when it will be 
preferable to issue notes against the bonds. 

If the bonds provided in section 25 to be issued for the retire- 
ment of the ‘‘ greenbacks”’ are also taken by the Bank, there is a 
possible, although not probable, maximum of $400,000,000 of bonds 
that the Bank could acquire. It is conceivable that the acquisition 
of gold in sufficient sums to provide reserves to cover note-issues to 
the full amount of bonds, may be difficult. Hence it is proper that 
the acceptance of this issue of bonds, by the Bank, shall not be com- 
pulsory, but remain a matter for determination at the time. To il- 
lustrate this the following tables are presented: 

Notes issuable on bonds.. $400,000,000 $400,000,000 $400,000,000 
Gold acquired........... Pea 200,000,000 300,000,000 400,000,000 
Additional notes on gold 200,000,000 300,000,000 400,000,000 





Total note-issue.,....... $800,000,000 $1,000,000,000 $1,200,000,000 
Ratio of gold to notes..... 25 % 30 % 33% %. 


/ 


These estimates are to be considered in connection with the power 
of expansion possessed by the Bank, which appears ample when taken 
in connection with its power to draw gold; and bearing in mind that 
for every dollar of gold or gold certificates displaced by being taken 
into the Bank, its notes may be issued to the amount of two dollars. 


(To be Continued.) 
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ll. FORM AND INTERPRETATION (Continued). 
PAYABLE TO ORDER OR BEARER. 
What Constitutes an Instrument Payable to Bearer. 


NEGOTIABLE instrument, payable to a person named or bear- 
er, is payable to bearer. It is so declared in the Negotiable 
Instruments Law (Section 28 of the New York Act). Such an 
instrument, for instance, one payable to ‘‘ A. B. or bearer,” is 
negotiable by delivery, and the indorsement of A. B. is not necessary 
to passtitle. It is not necessary that the word bearer be used in an 
instrument in order to make it payable to bearer. In fact many ne- 
gotiable instruments, apparently payable to the order of a certain 
person, are regarded by the law as being payable to bearer. Subdi 
vision three of this section, which has been applied by the courts in a 
number of important cases, makes an instrument payable to bearer 
‘* when it is payable to the order of a fictitious or non-existing person, 
and such fact was known to the person making it so payable.” It is 
an important provision. Its application often determines which of 

two or more innocent persons must bear a loss caused by the fraud of 
another. 

Trust Co. v. Hamilton Bank, 112 N. Y. Supp. 84, is a recent case 
involving an application of this provision. It there appeared that 
the signature of the administrator of an estate was forged to a number 
of checks, which were afterwards accepted in writing by the plaintiff 
trust company. The names of persons entitled toa distributive share 
in the estate were written in thechecksaspayees. The payees’ names 
were forged and the checks were deposited with the defendant bank. 
As soon as they were collected the parties who engineered the fraud 
drew out the proceeds. It did not appear who forged the administra- 
tor’s name, but the person who did so knew that the payees would 
never have any interest in the instruments. The plaintiff, having 


For convenience, the New York statute is used as the basis for these articles. 
The section numbers referred to therefore will be the numbers that appear in that 
statute. All questions relative to or suggested by it will be answered by our Legal 
Department. 





THE BANKING LAW JOURNAL. 


paid checks on which the signatures were forged, could not afterwards 
repudiate the signatures, for it was bound to know the signatures of 
its depositors. But it was suggested that, by reason of the forged in- 
dorsements, the defendant never got good title to the checks, and 
claimed that, for that reason, the parties were in the same position 
as though the signatures to the checks had been genuine. It was 
held that, under this section of the statute, the checks were payable 
to bearer, and that the checks were negotiable by delivery regardless 
of indorsements, by reason of which the plaintiff was not entitled to 
recover. The payees named in the checks were persons in actual ex- 
istence and, properly speaking, were neither ‘‘non-existing ” nor ‘‘ fic- 
titious.”” But that is not the test. The intent of the drawer of the 
instrument in inserting the name of the payee is the sole test of whether 
the payee is a fictitious person. A fictitious person within the con- 
templation of this section of the Negotiable Instruments Law is not 
merely a non-existing one; for, if so, the word non-existing would 
have been sufficient without more. It is clear that, when the 
statute declares that an instrument, payable to a ‘'‘fictitious or 
non-existing person,” is to be regarded as payable to bearer, it intends 
a fictitious person to be one who, though named as payee, has no right 
to the instrument or the proceeds of it, because the drawer so intend- 
ed, and it therefore matters not whether the name of the payee used 
be that of one living or dead, or of one who never existed. 

Even prior to the adoption of the Negotiable Instruments Law it 
was generally held that an instrument, payable in form to a named 
person, could be regarded as payable to bearer only where it was the 
maker's intention to name a fictitious or non-existing payee. In Sel- 
over on Negotiable Instruments (page 70) itis said: ‘* The doctrine 
that acheck or bill made payable toa fictitious person is payable to 
bearer and negotiable without indorsement if the fictitious character 
of the payee was known to the parties, originated in England, and in 
each of the cases holding the doctrine the decision was based on the 
fact that the acceptor knew at the time of his acceptance that the in- 
strument was payable to a fictitious person. If the drawer or maker 
of an instrument did not know that the payee was a fictitious or non- 
existent person, and did not intend to make the paper payable to such 
person, paper payable to the order of such person cannot be treated 
as payable to bearer, for the intention of the maker or drawer is the 
test.”’ 








The text of the decision in Snyder v. Corn Exchange Nat. Bank referred to 
may be found in the November, 1908, number of the BANKING LAW JOURNAL at 
page 933. The opinion of the New York Appellate Division in Trust Company of 
America v. Hamilton Bank, which was affirmed by the Court of Appeals, is printed 
at page 1034 of the December, 1908, number. The case of Boles v. Harding, a 
Massachusetts decision, interesting in this connection, is published in the April, 1909, 
number, page 278, 
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The case of Snyder v. Corn Exchange Nat. Bank, Pa., 70 Atl. Rep. 
876, is one in point. There the plaintiff's clerk, authorized to draw 
checks against the plaintiff's account in the defendant bank, drew 
four checks aggregating over $18,000, to the order of Charles Niemann. 
He forged the payee’s name on the back of the checks and negotiated 
them. to the proprietor of an establishment popularly known as a 
bucket shop, who, through his bank, collected on the checks. When 
the clerk drew the checks he intended to defraud his employer. He 
knew that the payee had noright to the checks and it was never in- 
tended by him that the payee should receive them or the proceeds of 
them. Within the meaning of the Negotiable Instruments Law the 
checks were payable to bearer and the bank was not responsible to 
the plaintiff as having paid out money on checks with forged indorse- 
ments. 

A leading English case on this question is Bank of England v. 
Vaghairo Bros., 1891, App. Cas. 107. Vaghairo Bros. were foreign 
bankers doing a large businessin various parts of the world. One of 
their clerks,Glyka by name, forged a large number of bills of exchange, 
purporting to be drawn on the firm by one of its foreign correspon- 
dents, payable to another well-known firm. He also forged letters 
of advice to accompany them and caused them to be presented, the 
same as genuine bills, to Vaghairo Bros. in the regular course of busi- 
ness. Vaghairo Bros., deceived by the cleverness of the forgeries, 
accepted from time to time bills aggregating over $350,000, which 
they directed the Bank of England, their general banker, to pay when 
presented. After bills had been accepted, Glyka would obtain pos- 
session of them, indorse thereon the name of the payee, and collect 
the money from the bank, which charged the amounts so paid to the 
account of Vaghairo Bros. The latter, upon discovering the forgeries, 
brought suitagainstthe bank. The House of Lordsheldthat Vaghairo 
Bros. were not entitled to recover from the bank. The decision was 
placed upon the ground that ‘‘ since Glyka, although he inserted in 
the forged bills as payee the name of a well-known firm, knew that 
such firm had no interest in the bills and never intended that it should, 
the payee was fictitious,” and, under the statute providing that ‘‘ where 
the payee isa fictitious or non-existing person the bill may be treated 
as payable to bearer,” the bills of exchange were, in legal effect, pay- 
able to bearer, and the bank obtained good title, regardless of the 
indorsements. 

The statute makes it imperative that the person ‘‘making it so pay- 
”* should have knowledge that the instrument was payable toa 
fictitious or non-existing person. Otherwise the instrument cannot 
be regarded as payable to bearer. Shipman v. Bank of State of New 
York, 126 N. Y. 318, will illustrate. In that case the plaintiff’s firm 
signed a large number of checks relying on the false statements of 
an employe, the names of the payees being in some instances purely 


able 
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fictitious and in others the names of existing persons. The employe 
then indorsed upon the checks the names of the respective payees, 
and the checks were thereafter paid in good faith by the bank on 
which they were drawn, the defendant. The court held that the 
plaintiff could recover from the bank the amount paid, distinguishing 
the Bank of England case, above referred to, and the distinction is 
obvious. In the present case the member of the firm who signed the 
checks in the firm name believed in every instance that the payee 
was a real person to whom alone the check was payable, while in the 
Bank of England case, the person who wrote the maker's signature 
was a forger and knew that, so far as the bills of exchange were con- 
cerned, the payee was fictitious. The court expressly recognized the 
rule that the maker’s intention was controlling, saying: ‘‘ The ma- 
ker’s intention is the controlling consideration which determines the 
character of such paper.” 

The most recent case covering this point is a decision by the New 
York Court of Appeals, Seaboard National Bank v. Bank of America, 
193 N. Y. 96. The essential facts were these: An employe forged 
his employer’s check, drawn on the Federal National Bank of Pitts- 
burg, Pa., to the order of ‘‘N. Y. Draft.’’ At his request the bank 
gave him a draft upon the plaintiff bank in New York City, payable 
to the order of ‘‘Carroll Bros. ,” a firm doing business in Pennsylva- 
nia. The empioye then forged the indorsement of Carroll Bros. and 
deposited the draft in his account in the Mellon National Bank, which 
forwarded it to its correspondent in New York, thedefendant. When 
the fraud was discovered the Federal National Bank recredited its 
depositor with the amount of the draft, but the Mellon National Bank 
refused to make restitution to the Federal National Bank. The lat 
ter returned the draft to the plaintiff bank, which restored to the 
Federal National Bank the amount it had charged to it by reason of 
the draft, and brought suit to recover from the defendant. This 
section of the statute was relied upon as a defense, it being claimed 
that, since the employe, who worked the fraud, never intended that 
the draft should reach the hands of the payee, Carroll Bros., it was 
in effect payable toa fictitious or non-existing person, and, therefore, 
payable to bearer, and that, consequently, the indorsement of the 
name of Carroll Bros. on the back of the draft was not in legal effect 
aforgery. But the statute makes it essential that the person making 
or drawing the instrument should have knowledge that the payee is 
a fictitious or non-existing person. And in this case the drawer had 
no such knowledge; in fact the drawer believed with good reason 
that the draft would be properly delivered tothe payee. This being 
so the payee’s indorsement was necessary before any one could gain 
a good title to the draft, and the plaintiff was allowed to recover. 

In a few jurisdictions, among them Kansas and Iowa, it has been 
held that knowledge of the fictitious character of the payee, on the part 
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of the person writing the instrument, is not essential; in other words 
that where the payee is fictitious, the instrument may be regarded 
as payable to bearer, even though the maker or drawer believed that 
the payee wasarealperson. As both of these states have since adopt- 
ed the Negotiable Instruments Law these old decisions do not now 
represent the law in those jurisdictions. 


Under the fourth subdivision of this section, where the ‘‘name of 
the payee does not purport to be the name of any person,” the instru- 
ment is payable to bearer. In this class may be mentioned checks 
payable to ‘‘cash” or to ‘*sundries.” The fifth and last sub-division 
of section 28 declares an instrument payable to bearer ‘‘ when the 
last or only indorsement isan indorsement in blank.” The provision 
found application in the case of Massachusetts National Bank v. Snow, 
(Mass.), 72 N. E. Rep. 959, an action upon three notes payable to the 
defendant, which had been discounted by the plaintiff bank. One of 
the defenses was that, after the defendant had indorsed the notes in 
blank, the maker wrongfully obtained possession of them and had 
them discounted by the plaintiff bank. It was held that the notes, 
being indorsed in blank, were, within the meaning of the statute, 
payableto bearer. That the bearer was also the maker was immaterial 
after the instruments had been so indorsed as to make them payable 
to bearer. The presentation of the notes for discount raised a pre- 
sumption that the bearer was the owner of them. Upon the plain- 
tiff's theory of the facts, there was no theft of the notes. It was 
apparently an ordinary accommodation indorsement by the defend- 
ant for benefit of the maker. Defendant was accordingly held liable. 

(Zo be Continued.) 


MAC VEAGH BOND PLAN—CIRCULATION TAX ADJUSTMENT. 


ADMINISTRATION MEASURES AFFECTING TAX ON BANK NOTECIRCULATION AND 
BOND ISSUES. 

The Administration measures for modifying the law regarding the issue of 
United States bonds and certificates of indebtedness and for fixing the tax rate on 
national bank note circulation, to maintain the parity of the existing two per cent 
issue of bonds, have been submitted to Congress by Secretary of the Treasurer 
MacVeagh. These are designed to remedy conditions about which there has been 
much public discussion and numerous conferences at the White House. The circula- 
tion tax proposed act reads: 

‘‘Be it enacted, etc., that the rate of tax on national bank circulation secured by 
bonds of the United States hereafter deposited, bearing rates of interest greater than 
two per centum per annum, whether the particular bonds have or have not heretofore 
been used to secure circulation, shall be increased over the tax on circulation secured 
by two per cent bonds, one-fourth of one per cent each half year for each. and every 
one-half of one per cent excess over two per cent in the rate of interest borne by such 
bonds.” 

The other proposed act, intended to remedy defects in the law regarding United 


States bond and indebtedness certificate issues, follows: 
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‘‘Be it enacted, etc., that any bonds and certificates of indebtedness of the 
United States hereafter issued shall be payable, principal and interest, in United 
States gold coin of the present standard of value; and that such bonds may be issued 
in such denominations as may be prescribed by the Secretary of the Treasury. 


‘*That any certificates of indebtedness hereafter issued shall be exempt from all 
taxes or duties of the United States as well as from taxation in any form by or under 
State, municipal or local authority; and that a sum not exceeding one-tenth of one 
per centum of the amount of any certificates of indebtedness issued is hereby appro- 
priated out of any money in the Treasury not otherwise appropriated to pay the ex- 
penses of preparing, advertising and issuing the same.” 

Both these proposed acts specify that ‘‘all acts or parts of acts inconsistent with 
the provisions of this act are hereby repealed.” Secretary MacVeagh, in accompany- 
ing letters, says: 

‘*The tax on circulation now based on 2 per cent consols of 1930 and 2 per cent 
Panama Canal bonds is at the rate of one-fourth of 1 per cent each half-year upon 
the average amount of notes in circulation. The tax on all other issues of United 
States bonds is at the rate of one-half of 1 per cent each half-year on the average 
amount of notes in circulation. 

‘*These rates operate as a discrimination against the $750,000,000 of outstanding 
2 per cent bonds. As these bonds are only slightly above par and as authority now 
exists for the issue of bonds for the construction of the Panama Canal to bear not ex- 
ceeding 3 percent interest, the issue of any considerable amount of such new bonds, 
which under the existing law would be available as a basis for circulation at a tax 
of only 1 per cent per cent per annum, would cause them to be considered a much 
more desirable investment than the existing 2 per cent bonds and would doubtless 
cause the 2 per cent bonds to decline in the market probably below par. 

‘It is exceedingly important that the market value of these 2 per cent bonds 
should be maintained at above par, since any decline below par would probably oblige 
the Comptroller of the Currency to call on the banks employing such bonds as a basis 
for circulation to make good the deficiency.” 

Secretary MacVeagh says the authority for the Panama Canal bond issue prescribes 
that they shall be issued in denominations of $100, $500, and $1,000. There should be 
added authority, he thinks, to issue the bonds in denominations of $5,000 and, $10,000, 
otherwise the labor of issuing registered bonds in large amounts would be greatly in- 
creased, 

Provision is made for payment of the interest on the Panama bonds in gold coin, 
but no provision is made for payment of the principal in such coin. This omission 
would render the bonds liable to be paid in standard silver dollars. 

The authority for the issue of certificates of indebtedness to meet public expendi- 
tures does not contain the usual provision exempting the certificates from taxation, 
and there isno appropriation to meet the expenses of preparing and issuing the certi- 
ficates. 
= 


FOREIGN COMMERCE OF THE UNITED STATES. 


The total value of the exports of the United States in 1909 were $1,728,203,271, 


9 f@Os 


of the imports $1,475.612,580. In 1908 the exports amounted to $1,752,835,447 


ve2,O00 


and the imports, $1,116,374,087. The balance in our favor in 1908 was $636,461,360 


and in 1909 it was $252,590,691. 


The decrease of balance in 1909 as compared with 
1908 amounts to $373,870,669. This is an important factor in our financial affairs. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANKER’S LIEN. 


Hanover National Bank of the City of New York v. Suddath, United States Supreme Court, November 
29, 1909. 30 Sup. Ct. Rep. 58. 


A bank, which receives notes from a correspondent bank for discount and 
credit, having refused to discount the notes, has no right, by virtue of its general 
banker’s lien, to apply such notes as collateral to the payment of a loan voluntarily 
made to cover an overdraft made by the correspondent bank. Nor may it so apply 
the notes under a contract with the correspondent bank which gives it the power to 
appropriate any securities ‘‘deposited with said bank, or which may hereafter be 
deposited with said bank, or which may be in any wise in said bank or under its 
control, as collateral security for loans or advances already made or hereafter to be 
made to or for account of” the said correspondent bank, “or otherwise.” 


In error to the United States Circuit Court of Appeals for the 
Second Circuit to review a judgment which, on a second writ of error, 
affirmed a judgment of the Circuit Court for the Northern District of 
New York in favor of the receiver of an insolvent national bank in 
an action to recover from another bank certain promissory notes, or 
their value, retained by the latter bank as collateral to the indebted- 
ness of the former. Affirmed. 

Mr. Justice Wuire delivered the opinion of the court: 

The predecessor of the present receiver of the American National 
Bank of Abilene, Texas, sued, in April, 1905, to recover from the 
Hanover Nat. Bank of New York four promissory notes or their value. 

We shall refer to the corporations as the Abilene bank and the 
Hanover bank. 

At the trial, under instruction, there was verdict for the Hanover 
bank, and the judgment thereon was reversed. 79 C. C. A. 23, 149 
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Fed. 127. In conformity to the opinion of the Circuit Court of Ap- 
peals, on the new trial a verdict was directed in favor of the receiver, 
and to reverse the affirmance of that judgment (82 C. C. A. 676, 153 
Fed. to21) this writ of error is prosecuted. 

The facts are these: Prior to November, 1903, the Abilene bank 
was a correspondent of the Hanover bank, and had an account with 
the latter. The credit of this account was principally made up by 
the proceeds arising from the rediscounting by the Hanover bank of 
commercial paper for account of the Abilene bank. On November 
27, 1903, the Abilene bank signed an agreement concerning the right 
of the Hanover bank, under conditions stated, to attribute to the 
payment of debts due it by the Abilene bank securities in its hands 
belonging to the Abilene bank. In January, 1905, the Hanover bank 
was contingently responsible for commercial paper aggregating prob- 
ably sixteen or seventeen thousand dollars, which it had rediscounted 
forthe Abilene bank, and upon which latter bank was ultimately liable. 

On January g, 1905, the Abilene bank transmitted by mail to the 
Hanover bank a note of the Hayden Grocery Company for $2,000, 
drawn to the order of the Abilene bank, and by it indorsed, the let- 
ter stating that the note was sent for discount and credit. On the 
next day—the roth—the Abilene bank also transmitted by mail a 
note drawn by R. H. Logan and W. R. Logan, to its order, and by 
it indorsed likewise, with a statement that it was sent for discount 
and credit. On the 12th of the same month the Abilene bank again 
transmitted to the Hanover bank for discount and credit two other 
notes, one drawn by L. W. Hollis for $3,500, and indorsed as were 
the previous notes, and a note of C. B. and W. F. Scarborough, for 
$1,500, likewise so indorsed, the letter of transmittal yet again stat- 
ing that they were sent for discount and credit. 

The Hayden Grocery Company and the Logan notes, forwarded 
on the gth and roth of January, reached the Hanover bank on the 
14th; and on that day it telegraphed to the Abilene bank, declining 
to discount the notes, and by a second telegram said: ‘‘ Referring to 
previous despatch transfer or ship currency ;’’ which, according to 
the counsel for the Hanover bank, meant to call upon the Abilene 
bank either to transfer a credit from some other bank or ship cur- 
rency direct. It is not shown that any reply, either by telegram or 
letter, was made to the messages thus sent on the 14th. The notes 
forwarded on the 12th reached the Hanover bank on the 16th, and 
the latter at once telegraphed, ‘‘ Not satisfactory,” and confirmed the 
telegram by a letter, saying: ‘‘ We are not discounting inclosures for 
you, but hold same as collateral to your indebtedness tous.” The 
Abilene bank did not reply by telegram, but on the same day, wrote 
to the Hanover bank as follows: 

‘* We have just received your wire. The rediscounts we sent you 
were mostly renewals and in every instance ‘ good as gold.’ 
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‘¢ Since the drop in cotton, collections are at a standstill, and our 
clients expect us to stay with them, and we are obliged to ask the 
same indulgence from our correspondents. 


‘*Should you prefer, we will send our B-P with collaterals at- 
tached. 


‘*We trust you will accord us the leniency asked for.” 

On the morning of January 17, 1905, there stood on the books of 
the Hanover bank to the credit of the Abilene bank the sum of $616.15. 
On that day a check on the Hanover bank, dated January 11, 1905, 
drawn by the Abilene bank for the sum of $3,825.45, payable to the 
New York Life Insurance Company, as also some small checks, passed 
through the clearing house. Upon attention being directed to the 
overdraft which thereby resulted, a telegram was sent to the Abilene 
bank, referring to the previous letters and telegrams, and asking that 
bank what it had done. No reply having been received before the 
close of business on that day, the vice-president of the Hanover bank, 
after examining the written agreement to which we have previously 
alluded, allowed the overdraft to stand, and, to cover the same, made 
an entry of a loan of $3,500 to the Abilene bank, which was placed to 
the credit of that bank, and, after absorbing the overdraft, left to its 
credit the sum of $63.74. On the same day the Hanover bank wrote 
to the Abilene bank saying: ‘‘ As your account showed overdrawn 


to-day over $3,000, have made you a temporary loan of $3,500 against 
collateral in our hands.” On the next day (January 18) the Abilene 
bank closed its doors. 


It is to be observed that of the letters, the one by the Hanover 
bank, written on the 17th of January, and the one written on the pre- 
vious day by the Abilene bank, did not reach their destination until 
after the failure of the Abilene bank. 

Thereafter Richard L. Van Zandt was appointed receiver, and, as 
we have said, commenced this action to recover the possession of the 
four notes which had been transmitted to the Hanover bank, as above 
stated, or the value of such notes, and, in the course of the action, 
the proceedings took place to which we have at the outset referred. 
The ground relied upon for recovery was that, as the notes had been 
sent to the Hanover bank for discount for the account of the Abilene 
bank, upon the Hanover bank refusing to discount them, that bank 
had no claim whatever upon the notes, and had no right to apply 
them as collateral to the payment of the voluntary overdraft which 
had been allowed on the 17th of January, and thus obtain a prefer- 
ence to the extent of the appropriation over the general creditors of 
the Abilene bank. It suffices to say that the defense of the Hanover 
bank controverted this contention, and asserted that the appropria- 
tion of the notes was justified under its general bankers’ lien or 
under the terms of the special agreement of November 27, 1903. 
During the pendency of the action, the Hanover bank collected three 
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of the notes, deducted from their proceeds the sum of $3,725.86, then 
due, and paid tothe receiver the balance, and also delivered to him 
the uncollected note, being the note of R. H. Loganand W. R. Logan, 
which had been transmitted to the Hanover bank on January ro and 
was by it received on the r4th. 

It is contended that the appellate court erred in affirming the 
ruling of the circuit court, directing a verdict for the receiver. The 
grounds for this contention are that the evidence showed that the 
Hanover bank had the right to retain the four notes or the balance 
of their proceeds, by virtue of its general bankers’ lien; and, if not, 
as a result of the express provisions of the agreement of November 
27, 1903; and, in any event, by the authority or consent of the Abilene 
bank, Without stopping to consider whether the third contention is 
not really involved in the first two, we pass to their consideration in 
the order mentioned. 


1. Was there aright of retention in the New York bank by virtue 
of tts general bankers’ lien? 


The rulings of this court foreclose this question, since they con- 
clusively establish that a general lien in favor of a bank cannot at- 
tach to securities which are delivered to it in order that it may do a 
particular thing with them, and that, when it refuses to do that thing, 
the duty to return exists. The general subject was elaborately con- 
sidered, and the authorities were fully reviewed in Reynes v. Dumont, 
130 U. S. 354. In that case securities had been sent to bankers for 
a specific purpose. That purpose having been accomplished, the se- 
curities were permitted to remain in the custody of the bankers as 
depositaries, because they were in a good market and a place con- 
venient for procuring loans, and because the expressage upon their 
return would have been great. Theright to a general bankers’ lien 
upon the securities was denied. Such alien, it wassaid, would arise 
‘tin favor of a bank or banker out of contract, expressed or implied, 
from the usage of the business, in the absence of anything to show 
a contrary intention.” Ordinarily, it was declared the lien would 
attach in favor of a bank upon securities and moneys of the customer, 
deposited in the usual course of business, etc. It was, however, ex- 
pressly declared not to ‘‘arise upon securities accidently in the pos- 
session of the bank, or not in its possession in the course of its busi- 
ness, as such, nor where the securities are in its hands under circum- 
stances, or where there is a particular mode of dealing, inconsistent 
with such general lien.”’ 


2. Was the Hanover bank entitled to retain the notes under the terms 
of the agreement of November 27, 1903? 


The material portions of the agreement are as follows: 

‘For and in consideration of $1 [etc.], the undersigned agree with 
said bank that all bills of exchange, notes, checks, and the proceeds 
thereof, and all other securities, money, and property of every kind 
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owned by the undersigned, or either or any of them, or in which 
they or any or either of them, have any interest, deposited with said 
bank, or which may hereafter be deposited with said bank, or which 
may be in any wise in said bank, or under its control, as collateral 
security for loans or advances already made or hereafter to be made 
to or for account of the undersigned, by said bank, or otherwise, 
may be held, collected, and retained by said bank until all liabilities, 
present or future, of the undersigned, or any or either of them, due 
or not due, of every kind, to said bank, now or hereafter contracted, 
shall be paid and fully satisfied.”’ 

For the Hanover bank it is contended that although the notes were 
not in its possession as collateral security for any debt due it, never- 
theless, as it had the physical possession of the notes and they were 
not unlawfully in its hands, it had, under the agreement, the power 
to make the advance to cover the overdraft, and to attribute, without 
the consent of the Abilene bank, the notes in question as collateral 
security for the loan which was made. The construction upon which 
this proposition is rested gives to the agreement the most latitudin- 
arian meaning, and besides, in effect, depends upon considering one 
or more clauses separately from their context, thereby affixing to 
the n a significance to which they would not be entitled if considered 
in connection with the text in which they are found. To illustrate: 
It is said the words which give the power to the Hanover bank to 
appropriate any securities ‘‘deposited with said bank, or which may 
hereafter be deposited with said bank, or which may be in any wise 
in said bank, or under its control,” are broad enough to embrace se- 
curities in the hands of the Hanover bank, without considering how 
they came into the possession of that bank, or without taking into 
account whether that bank had any claim whatever aside from the 
agreement in question, and without considering whether it was under 
the plain duty to return the securities upon demand, and had no 
right to require the performance of any act or duty by the Abilene 
bank in respect thereto. But this broad interpretation is, we think, 
unreasonable, since it cannot be assumed, if there be room for im- 
plication to the contrary, that the agreement was intended to confer 
the right upon the Hanover bank to appropriate securities merely 
because such securities had come into its physical control, and with 
the obligation to returnon demand. We say this because it is mani- 
fest that to attribute the broad meaning claimed would be in conflict 
with the precepts of duty and good faith, and would be destructive 
of that confidence and fair dealing so essentially necessary in com- 
mercial transactions. In the light of these considerations, we think 
the language relied upon should not receive the all-embracing mean- 
ing sought to be attributed to it, but should be limited so as to cause 
the same to embrace only property deposited with the Hanover bank, 
‘for which may hereafter be deposited with said bank, or which may 
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be in any wise in said bank, or under its control,” under circum- 
stances and conditions which gave to that bank, by operation of law 
or otherwise, some right to retain such property for a particular pur- 
pose. And irrespective of the meaning which we attribute to the 
language relied upon, when independently considered, we are of 
opinion that the want of merit in the construction given to the agree- 
ment by the Hanover bank is clearly demonstrated when the context 
is brought into view. Thatis to say, we consider that the provision 
of the agreement to which we have just referred is qualified by the 
language which follows it, vzz., ‘tas collateral security for loans or 
advances already made or hereafter to be made, to or for account of 
the undersigned, by said bank, or otherwise.” In other words, the 
provision just quoted, we think, must be considered as limitative in 
its character, and as controlling, therefore, the previous stipulations, 
thus confining the right to apply securities in the possession of the 
Hanover bank to such as had come into its possession or control for 
the purposes described. The contention that the words ‘‘or other- 
wise’ deprive the provision in question of its limitative effect is, we 
think, clearly without merit, since that view cannot be upheld with- 
out causing the words in question to dominate and destroy the mean- 
ing of the agreement as derived from a consideration of all its pro- 
visions. Particularly is this the case, as those words are susceptible 
of a meaning in harmony with the context; that is to say, may be 
held to give the right to retain securities under the circumstances 
stated, even although the loan may not have been made directly to 
the Abilene bank; as, for instance, where the securities belonging to 
the Abilene bank came into the possession of the Hanover bank as 
the result of a rediscounting of paper of the Abilene bank. Conclu- 
sive as we think are the reasons just stated, they are additionally 
fortified by the consideration which the lower court so cogently 
pointed out in the opinion by it announced; that is, that the contract 
was one prepared by the Hanover bank, and embodied in a printed 
form in general use by that bank, and therefore should have expressed 
its purpose beyond doubt, and not ambiguously, if the language in 
question was intended to convey the far-reaching meaning now sought 
to be attributed to it. 
Affirmed. 


FRAUD NOT A DEFENSE AGAINST AN INDORSEE 
WITHOUT NOTICE. 


Bank of Sampson v. Hatcher, Supreme Court of North Carolina, December 1, 1909. 60 8S. E. Rep. 308. 


Under the Negotiable Instruments Law fraud in obtaining a promissory note is 
not a defense against one, to whom the note was transferred before maturity without 
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recourse, unless he had actual knowledge thereof, or knowledge of such facts that 
his action in taking the instrument amounted to bad faith. 


Action by the Bank of Sampson against H. B. Hatcher and others. 
Judgment for plaintiff, and defendants appeal. Affirmed. 


On the trial it appeared in evidence for plaintiff that on May 16, 
1907, the defendants executed the note in question for $144 to C. S. 
Lothrop & Co., payable on November 25, 1907, with interest at 6 per 
cent. for value received, and on 22d May, 1907, the same was indorsed 
by said payees ‘‘without recourse” to the plaintiff bank, at a dis- 
count of 1o per cent. In the justice’s court the defendants filed a 
written answer, admitting the execution of the note, and itsindorse- 
ment for value to plaintiff at the time stated, and alleged by way of 
counterclaim, in effect, that the note was procured by false and 
fraudulent representations on the part of the payees, of which the 
plaintiff bank was cognizant at the time of the indorsement. The 
defendants alleged, further, that the note was given in a transaction 
in which defendants had bought from payees the right tosell a ‘‘safety 
sash lock,” and that there had been a breach of warranty as to the 
value and salability of such lock, causing damage, and that the dam- 
age incident to such breach was available against the plaintiff bank, 
who was associated in interest with the payees in the contract, and 
had taken part therein. Verdict for amount of the note and interest, 
judgment on the verdict, and defendant excepted and appealed. 

Hoke, J. (after stating the facts as above). There was no evi- 
dence tending to establish any breach of contract at the time plain- 
tiff became indorsee for value of the note sued on, the testimony 
showing that the locks were not ordered by defendant until June or 
July following, and the defects complained of were not disclosed 
until some timethereafter. Nor was there any testimony amounting 
to legal evidence to show that the plaintiff bank was interested with 
the payees in their transaction with defendants otherwise than as in- 
dorsees of the notes, nor to show fraud on the part of the bank in 
connection with the matter, or any knowledge or notice of it. On 
the contrary, while the trade was made in the law office of H. A. 
Grady, Esq., who was at the time vice president of the bank, it ap- 
pears that said Grady and the cashier of the bank had made a con- 
tract with Lothrop & Co., similar to that of defendants, and had taken 
the precaution toinquire as to the business standing and solvency of 
the payees, and had received assurances that both were good, and 
there was nothing offered to show that these assurances were untrue. 

There are several well-considered decisions of the court which 
support this view of the facts in evidence, among others, Farthing v. 
Dark, 111 N. C. 243, and Applegarth v. Tillery, 105 N. C. 407, and 
our statute on the subject (Revisal 1905, § 2205) is conclusive: ‘‘Sec. 
2205. Actual Knowledge Necessary to Constitute Notice of Infirmity. 
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To constitute notice of an infirmity in the instrument or defect in the 
title of the person negotiating the same the person to whom it is ne- 
gotiated must have had actual knowledge of the infirmity or defect 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.” It has further been held with us (Evans v. 
Freeman, 142 N. C. 61), that the form of the indorsement ‘‘without 
recourse” does not affect the question, and the defense indicated in 
the counterclaim can only be sustained, if at all, on the ground that 
at the time of the indorsement the plaintiff bank was cognizant of the 
fact that defendant’s obligation arose out of an executory contract, 
and was aware of its terms, and when there was nothing in such con- 
tract restricting the negotiability of the notes, nor to indicate fraud 
or imposition or an existent breach; and the correct doctrine is 
against the defense suggested on the principle stated and upheld in 
Mason v. Cotton Co., 148 N. C. 492. Even when such a notice ap- 
pears on the face of the note, the authorities are against defendants’ 
position. Siegel v. Trust Savings Bank, 131 Ill. 569, 537; Ferriss v. 
Tavel, 87 Tenn. 386; Bank of Commerce v. Barrett, 38 Ga. 126. The 
only decision we find which tends to support a contrary view is one 
in our own reports. Howard v. Kimball, 65 N. C. 175. An exami- 
nation into the facts of that case will disclose that the assignee of a 
note which expressed upon its face that it was given as purchase 
money ofa certain tract of land, not only had actual notice of the 
defect of title at the time he purchased, but he had taken a deed for 
such defective title from the original vendor, and held same to be 
conveyed to the vendee when the note was paid. The case, there- 
fore, is undoubtedly weil decided, but in so far as the opinion gives 
countenance to the position that a defect of title is available against 
an indorsee for value of a note for the purchase money from the fact, 
and from that alone, that the note on its face is expressed to be for 
the purchase money of land, ora given tract of land, the case is not 
in accord with the better considered decisions. As an authority for 
such a position, it was in effect disapproved by asubsequent decision 
of this court, in Bank v. Micheal, 96 N. C. 53, in which a note of that 
kind was held to be ‘‘negotiable”’; the term ‘‘negotiable’”’ being used 
in the sense that an indorsee for value without notice ultra became 
the owner of the note unaffected by the equities and defenses exis- 
tent between the original parties to the contract. 

Our present statute on the subject would seem to put the matter 
atrest. Revisal 1905, c. 54, $ 2153. This being one of the sections 
defining what constitutes negotiability of notes, provides: ‘‘Sec. 
2153. What Promise Unconditional. An unqualified order or promise 
to pay is unconditional within the meaning of this chapter, though 
coupled with (1) an indication of a particular fund out of which re- 
imbursement is to be made, or a particular account to be debited 
with the amount; or (2) a statement of the transaction which gives 
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rise to the instrument. But an order or promise to pay out of a par- 
ticular fund is not unconditional.” 

There was no error in the charge of the court orin the trial of the 
cause, and the judgment below is affirmed. 

No error. 


CASHIER’S LIABILITY FOR SHORTAGE. 


Rio State Bank v. Amondson, Supreme Court of Washington, Dec. 7, 1909. 123 N. W. Rep. 634. 


Where a by-law of a bank provided that the cashier should be responsible ‘* for 
all the moneys, funds and valuables of the bank,” the bank was permitted to re- 
cover from the cashier the amount of shortages of cash during his term of employ- 
ment, although at other times there were excesses of cash amounting to more than 
the shortages. 


Appeal from Circuit Court, Columbia County; Chester A. Fowler, 
Judge. 

Action by the Rio State Bank against Andrew Amondson. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

This is an action by the plaintiff, a banking corporation, to recover 
$59.80 of the defendant, its former cashier, which sum it alleges he 
received and never accounted for. At the time he was elected and 
entered on his duties a by-law of the corporation, which was known 
to him, provided that: ‘*‘ The cashier shall be responsible for all the 
moneys, funds, and valuables of the bank and shall give bond with 
security * * * conditioned for the faithful and honest discharge of 
his duties as such cashier, and that he will faithfully apply and ac- 
count for all such moneys, funds, and valuables,” etc. During the 
year 1904 the bank books showed three shortages of cash which have 
never been, and could not be, explained, viz.: January roth, $10.80; 
May 31st, $20, and October 11th, $29 — making a total of $59.80. 

Winstow, C. J. (after stating the facts of above). The action is 
brought upon the contract of employment, not upon the bond. The 
trial court granted judgment for the plaintiff non obstante, for the 
reason that he deemed the defendant’s liability was fixed by the by- 
law, and in this conclusion we agree. The by-law, whose terms he 
knew, and which became a part of his contract, provided that he 
should be ‘‘responsible for all the moneys, funds, and valuables of 
the bank.”” Words of broader meaning could hardly have been used. 
They indicate unmistakably the intent of the corporation to place 
the whole responsibility for the safe conduct of the bank's busiress 
upon the shoulders of the cashier, whether the actual transactions 
should be carried on by him or by subordinates. This intent appears 
all the more plainly by comparing the liability thus placed upon the 
cashier with the limited liability placed upon the assistant cashier 
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by the other by-law referred to in the statement of facts. Whether 
the cashier is made an insurer so that he would have to replace funds 
destroyed by fire or taken by robbery is a question not involved in 
the case, and hence not decided. We are fully satisfied that the 
language was intended to, and does, fairly cover losses resulting from 
mistakes or malfeasance of the cashier or his subordinates. The 
proof here showed that, according to the books of the bank, kept by 
the defendant and his subordinates, $59.80 had been received by the 
bank which had never been accounted for in the cash. In the ab- 
sence of explanation (and none was offered), this was prima facie 
proof that moneys of the bank to that extent were missing. The 
fact that on other and different occasions there was more cash in the 
drawer than the books called for cannot affect defendant’s liability. 
He does not claim to have paid it in, and, if others paid it in without 
receiving credit for it, those others are the ones to whom the bank is 
liable for it, if to any one. 
Judgment affirmed. 


a = 


OWNERSHIP OF PROCEEDS OF DRAFT. 


Hobart National Bank v. Fordtran, Court of Civil Appeals of Texas, Nov. 24, 1909. 122 S. W. 413. 


The proceeds of a draft deposited with a bank for collection belong to the drawer, 
not to the bank, and are subject to garnishment at the instance of the drawer’s 
creditor. 


Action by J. S. Fordtran against E. H. Linzee, defendant, and 
the Texas Bank & Trust Company, as garnishee, in which the Hobart 
National Bank of Hobart, Okl., intervenes. From a judgment for 
plaintiff against the garnishee, the intervener appeals. Affirmed. 

Nett, J. Fordtran sued E. H. Linzee, doing business under the 
name of E. H. Linzee Grain Company, for $100.20, and caused a 
writ of garnishment to be issued and served upon the Texas Bank & 
Trust Company. The company answered that it held $540, the pro- 
ceeds of a draft drawn by E. H. Linzee Grain Company, on Texas 
Star Flour Mills, at Galveston, which it had collected. Appellant, the 
Hobart National Bank of Hobart, Oki., then intervened in the gar- 
nishment suit, averring the ownership of the draft, and, when it 
was collected, of the proceeds of the collection. The trial in the 
justice court, as well as in the county court on appeal, resulted in a 
judgment against the garnishee for $112.15. This appeal is by the 
intervener from the judgment of the county court. 

If the evidence of the intervener as to the ownership of the draft 
were true, then it owned the proceeds of the collection; and the 
verdict and judgment should have been in its favor. Though such 
evidence was not directly contradicted, the jury were not bound to 
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believe it (Cheatham v. Riddle, 12 Tex. 112; McCormick v. Kamp- 
mann, 109 S. W. 492); and it is evident from the verdict that they 
did not. The facts and circumstances were such as tended to show 
that the intervener never purchased or held the draft as its own 
property, but that it was simply placed in its hands by the drawer 
for collection. In this view of the matter the proceeds of its collec- 
tion held by the garnishee were the property of the defendant, E. H. 
Linzee, and subjecttohisdebt. Therefore the judgment is affirmed. 


STATUTE OF LIMITATIONS. 


Brooklyn Bank v. Barnaby, New York Court of Appeals, January 4, 1910. New York Law Journal, Jan. 
24th, 1910. 


The sale by a bank of securities, held as collateral on a note, under authority 
contained in the note does not constitute a part payment, preventing the running of 
the statute of limitations. 


Appeal from a judgment of the Appellate Division, Second De- 
partment, unanimously affirming a judgment entered upon a deci- 
sion of the Trial Term without a jury. 

Werner, J]. — The action was brought, as stated in the foregoing 
compendium of facts, to recover upon a promissory note. The only 
defense interposed is that of the Statute of Limitations. The ques- 
tion whether that defense is valid or not depends upon the legal ef- 
fect of two transactions, which are relied upon by the plaintiff to 
take the case out of the operation of the statute. The repetition of 
a few facts will disclose the bearing of these transactions upon the 
issue presented. 

The note was made on the 12th day of February, 1894. Between 
that date and the 2d day of October, 1895, several payments were 
made upon the note, which the defendant admits by not denying 
them. The learned trial court found that on the 24th day of Aug- 
ust, 1899, and the 1oth day of December, 1901, the defendant made 
further payments, and these findings have been unanimously affirmed 
by the Appellate Division. If there were no further findings upon 
that feature of the case, unanimous affirmance would compel us to 
assume that there was evidence to support the legal conclusion that 
payments were made by the defendant in 1899 and 1901. ‘The trial 
court went further, however, and found the specific facts constituting 
the transactions in these two years. From these specific findings it 
appears that in August, 1899, the defendant requested the plaintiff 
to release a part of the collateral held as security for the payment of 
the note, ‘‘and accept in place thereof five hundred and sixty-two 
dollars and fifty cents.”’ The plaintiff complied with the defendant’s 
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request, and indorsed the money received by it as a payment upon 
the note. This payment is relied upon by the plaintiff to extend the 
period of limitation for six years from the time when it was made, 
and the defendant contends that it had no effect upon the running of 
the statute. Upon this question we think the finding of the learned 
trial court was correct. The effect of the transaction of 1899 was to 
extend the period of limitation. It was a payment made by the de- 
fendant himself upon his written request that the plaintiff accept a 
certain sum of money in lieu of a part of the collateral then held by 
it. It was made under circumstances which clearly support the im- 
plication that the defendant intended to acknowledge the obligation 
of the debt, and to make a new promise to pay the balance due. 

The next transaction relating to the note in suit occurred on the 
roth day of December, 1901. On that day the plaintiff, upon its own 
initiative, sold some of the collateral which it held, and realized 
thereon the sum of $1,775. Of that amount it applied the sum of 
$337.49 upon the interest which had accrued upon the note, and the 
balance of $1,437.51 it indorsed upon the note to apply on the prin- 
cipal remaining unpaid. After the sale the plaintiff mailed to the 
defendant a letter notifying him of what had been done. 

It is this last mentioned transaction of 1901 that presents the real 
question in the case, and that is whether the plaintiff's exercise of the 
right to sell the collateral and apply the proceeds constituted such a 
payment by the defendant as to extend the period of limitation for 
another six years from that time. If that was such a payment the 
defendant’s plea of the statute is unavailing, for the action was 
brought within six years; if that was not such a payment the plea is 
good, since the action was not commenced until seven years had 
elapsed after the payment of August, 1899. The contention of the 
plaintiff isthatin selling the pledged collateral and applying the pro- 
ceeds thereof to the payment of the note it acted as the agent of the 
defendant,with express authority to sell and apply, and that the 
legal effect of suchsale and application is precisely the same as though 
the payment had been made by the defendant himself under cir- 
cumstances from which the law would imply such an acknowledg- 
ment and new promise as to extend the statutory period of limita- 
tion. The defendant admits the authority of the plaintiff to sell the 
collateral and apply the proceeds thereof to the payment of the note, 
but denies that the legal effect of this was to bind him by a new 
promise which operated to renew the running of thestatute. These 
conflicting claims, based upon undisputed facts, bring into the fore- 
ground of the discussion the extent of the plaintiff's authority under 
the power to sell andapply. The language of the authorization is 
that the plaintiff may ‘‘sell without notice at the board of brokers or 
at public or private sale, * * * applying the net proceeds to the pay- 
ment of this note.” 
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At common law a pledgee of stocks and bonds given to him as col- 
lateral security for a debt which the pledgor owes him may sell the 
collateral and apply the proceeds, but only upon reasonable notice 
to the debtor. Since the time of Hart v. Ten Eyck (2 Johns. Ch. 62), 
which was decided by Chancellor Kentin 1816, it has been the unques- 
tioned law of this State that after a debt isduea pledgee may sell upon 
reasonable notice to the pledgor. The most cursory comparison of 
this common law rule with the authorization in the case at bar at 
once discloses the only difference between them. It relates wholly 
to the manner of sale. The plaintiff was empowered to sell at the 
‘‘board of brokers without notice or at public or private sale.”” In 
all other respects the power expressly given to the plaintiff was 
simply that which it would have had under the common law in the 
absence of a written contract. This view of the case very summarily 
disposes of the contention that under the special written authority 
the plaintiff acquired some right to bind the defendant with re- 
spect to the Statute of Limitations that it would not have had as a 
common law pledgee. It had the option to sell at public or private 
sale, with or without notice, but beyond this it had norights or powers 
that are not given to any common law pledgee of stocks and bonds. 
Assuming this to be demonstrated by the law and logic of the situa- 
tion, the next question to be considered is whether a common law 
pledgee, having merely a general authority to sell and apply, is the 
agent or representative of the pledgor for the purpose of extending 
the period of the Statute of Limitations. 

Few lawyers would have the courage to argue that under a gen- 
eral authority to sell securities and apply the proceeds a pledgee 
would have power to revive a debt against his pledgor already barred 
by the statute. Thatconsideration may be safely dismissed without 
discussion since counsel for the plaintiff presents no such contention. 
He practically concedes that if the debt had been outlawed in 1901, 
when the last sale of securities and application of proceeds was made, 
nothing that the plaintiff did or had power to do under the authority 
given to it could have operated to revive the debt and extend the 
running of the statute. He does claim, however, that there isa vital 
distinction between such a case and one where the pledgee sells the 
securities and applies the proceeds before the debt is outlawed. In 
the latter case he insists the pledgee must be deemed the agent of 
the pledgor not merely for the purposes of sale and application of 
proceeds, but in everything that commits the pledgor to an exten- 
sion of the period of limitation when he makes a payment himself. 
This is an interestiug distinction which has some apparent sup- 
port in reason, but the decided weight of authority, both in this 
State and in other States, favors the contrary view. Although recog- 
nized as valid by a few of the courts of last resort in other States, 
it has been thought by many more to be unsound in principle, and 
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that is the position which has been taken by this court. The ques- 
tion has not been considered upon the precise facts presented in the 
case at bar, but it has been decided in cases so identical as to be con- 
trolling under the rule of stare decisis. 

In view of the repeated and unequivocal declarations of this court 
that a part payment, whether made before or after a debt, is barred 
by the statute does not revive the contract unless made by the debt- 
or himself or by some one having authority to make a new promise 
for the residue, ! deem it unnecessary to refer to the cases in other 
States, for that could not be satisfactorily done without extending 
this discussion beyond reasonable limits. It is sufficient to say that 
the great weight of authority in other States supports the rule adopt- 
ed by this court. 

A further point relied upon by the plaintiff remains to be noticed. 
It is urged that the defendant ratified the act of the plaintiff in ap- 
plying upon the note the proceeds of the stock and bonds sold, and 
that thisis the equivalent of a new promise by the defendant. That 
claim is based upon the letter mailed by the plaintiff to the defend- 
ant, notifying the latter that the securities had been sold, and upon 
the defendant’s neglect or failure to object to that procedure. If the 
conclusion is well founded that the written authority accompanying 
the note gave to the plaintiff no greater right than it had under the 
law, except as to the details of sale, it is obvious that the defendant 
was not called upon to protest or object. His creditor was simply 
doing what it had the right to do, and that was to sell the securities 
to satisfy thedebt. This was a right which could not be affected by, 
nor affect, the Statute of Limitations (Hulbert v. Clark, 128 N. Y., 
295; House v. Carr, 185 ib., 453). The plaintiff’s silence in these 
circumstances, far from being evidence of ratification is quite consis- 
tent with his determination to stand upon his legal rights. 

These views lead to the conclusion that the transaction of 1901 
was not such a payment as toarrest the running of the Statute of 
Limitations by virtue of a new promise made by the defendent, but 
was simply the plaintiff's exercise of the right to sell pledged collat- 
eral and apply its proceeds in reduction of the debt. 

Some of my brethren who dissent from the foregoing views have 
receded from the position that the defendant, by his silence after 
receiving notice of the sale of the Eagle Warehouse Company stock 
and of the application of its proceeds upon his note, ratified the acts 
of the plaintiff so as to raise the legal implication of a new promise 
which extended the period of limitation. But they have now taken 
a position which, in my judgment, is even less tenable than the one 
which they have abandoned. The latest argument is that although 
the plaintiff’s right of action upon the note, as anote, is barred by the 
Statute of Limitations, yet a right of action survives upon the defend- 
ant’s special written promise to pay any deficiency which might exist 
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after a sale of the pledged collaterals and the application of the pro- 
ceeds of such sale upon the note. AsI understand it, this conclus- 
ion is based upon the premise that the deficiency did not become due 
until the amount thereof became fixed and that the statute did not 
begin to run until that time. This isa novel contention, but I think 
itis unsound in principle. The effort to rescue the plaintiff's claim 
from the bar of the statute has suggested an expedient which may 
be designed to promote justice in this particular case, but which is 
antagonistic to a general rule of law established by centuries of usage. 
Atcommon law aright of action which had once accrued was im- 
mortal. Experience long ago demonstrated the unwisdom of such a 
rule. Practical considerations applied tothe administration of jus- 
tice demanded that legal disputes should be settled while evidence was 
readily obtainable. Since the twelfth century actions concerning 
real estate have been regulated by statutes of limitations, and since 
the sixteenth century choses in action have been similarly restricted. 
Under our statute the period of limitation as applied to promissory 
notes has been fixed at six years, and when such notes are payable on 
demand the statutory declaration has been held to mean that an ac- 
tion must be commenced within six years of the date of the instru- 
ment. In the case at bar this period of limitation was extended for 
six years from the last payment made by the defendant, which was 
on August 24, 1889. This action wasnot commenced until Septem- 
ber 12, 1906, or eleven months after the period of limitation had ex- 
pired, and at that time no right of action survived upon the note. 
The complaint discloses that this is an action upon the note and 
nothing else. The record is barren of any hint or suggestion that 
the plaintiff's right of action is founded upon a special promise which 
survived the period of limitation upon the note, because no right of 
action accrued upon the special promise until the amount of the de- 
ficiency had been ascertained by computation. Neither atthe trial of 
this action nor upon the argument of the several appeals to the Ap- 
pellate Division and to this court have counsel for the plaintiff rend- 
ered any such argument, and it has remained for judicial industry 
to make the discovery that although no action can be maintained 
upon the note the defendant may yet be cast in judgment upon his 
special promise to pay the deficiency. The question which is now for 
the first time injected into this controversy is whether there is here 
a special or independent promise by the defendant which can be 
separated from his general promise to pay the whole debt. When 
the defendant executed and delivered the note in suit he prom- 
ised to pay the whole debt represented by it, and he promised to pay 
iton demand. The Statute of Limitations, therefore, began to run 
at once as tothe whole debt. It was extended from time to time by 
the payments made, but not beyond six years from the date of the 
last payment. When the defendant made the note he also pledged 
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certain collateral as security for its payment and promised in writ- 
ing to pay any deficiency which might remain if resort should be had 
to the collateral and that should prove insufficient. But does the 
fact that the promise was in writing invest it with the characteristics 
of a separate and independent undertaking? In making this express 
written promise the defendant did only what the law would have im- 
plied from the transaction if he had remained silent. His promise 
was to pay the debt, and that he could do in either of two ways. He 
could pay the whole in money and demand the return of his pledged 
collateral, or he could submit to a sale of his securities at the risk of 
having a deficiency to pay. In eitherevent, however, he would only 
be paying what he had promised to pay in the beginning. When a 
bond isgiven for the payment of a specified sum of money,accompanied 
by a mortgage of even date upon real estate, the bond represents 
primarily the debtor’s personal undertaking while the mortgage rep- 
resents the land pledged to secure the payment of thedebt. A suit 
may be commenced in the first instance upon either the bond or the 
mortgage, but not upon both concurrently. Usually the mortgage 
is first foreclosed and the decree of sale provides for the payment of 
any deficiency which may arise. Such a deficiency is never ascer- 
tainable until the land has been sold, and yet I think it would startle 
the profession to have it judicially announced that the promise of a 
mortgagor to pay such a deficiency constitutes a new engagement 
which fixes a different period of limitation from that which attaches 
to the whole debt. To my mind the illustration just cited marks 
clearly the distinction between a definite promise to pay an exact sum 
at a stated time and a conditional undertaking to pay an uncertain 
amount upon the happening of a contingent event. In the one case 
the promise is precise and fixed, but the method of payment may de- 
pend upon circumstances which arise after the promise has been 
made and the Statute of Limitations has begun to run; in the other 
case the promise is to pay upon the happening of an ultimate possi- 
bility which may or may not materialize, and therefore no liability 
arises until it is fixed by subsequent events and the Statute of Limi- 
tations does not begin to run until the contingency has been resolved 


into certainty. 
I recommend that the judgment herein should be reversed and a 


new trial ordered, with costs to abide the event. 


Hiscock, J. (dissenting.) —I am unable to concur in the opinion 
and conclusions of Judge Werner. 

The Statute of Limitations has been invoked as a defense to this 
action, and the effectiveness of this defense has been tested by two 
transactions occurring, respectively, August 24, 1899, and December 
10, 1901, whereby the proceeds of certain collaterals were applied as 
credits on said note. It has been assumed that if those transactions 
amounted to voluntary partial payments by the debtor on his notes, 
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they stayed or avoided the operation of the statute down to the last 
date, which was within six years before the commencement of the 
suit, and, on the other hand, that if they did not amount to such 
payments, then respondent’s cause of action had become barred when 
this action was brought. While the first alternative embodied in this 
assumption is doubtless correct, the second one, in my opinion, is not 
so. 

We are all agreed that the first transaction involved, and which 
has been fully set forth in the statement of facts, amounted to a par- 
tial payment; that when the debtor sent to the creditor a sum of 
money and asked that it be accepted in lieu of a piece of collateral 
security he must have expected that this money would not be kept 
in a separate account as security, but that it would be credited asa 
payment on the note, and therefore that here was a voluntary partial 
payment by the debtor which acknowledged a remaining balance of 
indebtedness, and wherefrom could be inferred a promise to pay such 
indebtedness which within all applicable principles stayed the opera- 
tion of the statute to that date. 

The second transaction presents different considerations. Under 
the powers conferred by the note respondent sold some of appellant's 
collateral, applying the proceeds on his note and notifying him of 
what had been done. It is urged that appellant’s silence for many 
years after notification and knowledge of what had been done 
amounted to an acquiescence in and ratification of the sale of the 
securities and the application of the proceeds to the payment of his 
note, and that therefore here also was what amounted to a voluntary 
partial payment which acknowledged a remaining indebtedness still 
to be paid and from which could be inferred a promise to pay such 
indebtedness, and which, therefore, was effective to prevent the run- 
ning of the statute. It is urged, on the other hand, that the author- 
ity which permitted the sale of the security and the application of 
the proceeds thereof to the note did not include any power to acknow- 
ledge the remainder of indebtedness or to promise to pay such re- 
mainder, and, furthermore, that the creditor having a perfect right 
to sell the security and apply the proceeds, appellant was not called 
on to and could not object to what had been done, and that, there- 


fore, there was no element of acquiescence or ratification in his si- 
lence. 


I shall assume for the purpose of this discussion that the latter 
contention is the correct one, and that under all of the circumstances 
of this case the sale by respondent of appellant’s securities and the 
application of the proceeds thereof to his note with notice to him did 
not amount to a partial payment sufficient to stay the running of the 
statute down to that date within the principle enunciated in the 
cases of Crow v. Gleason (141 N. Y., 489), Smith v. Ryan (66 N. Y., 
352), Harper v. Fairley (53 N. Y., 442). 
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This, however, as intimated, does not seem to me to cast the de- 
cision of this appeal in appellant's favor. 

As already stated, from time to time, during a period of several 
years, the debtor had made payments to his creditor in consideration 
of which various pieces of his security were surrendered back to him 
and the sums accepted in place thereof credited as payments on the 
note. I think we may assume from the findings and evidence and 
from the statements in the briefs that with the sale of the Eagle 
Warehouse Company stock on the occasion in question, all of appel- 
lant’s collateral of any value had been released orexhausted. After 
the application of the proceeds of this last piece of security there re- 
mained unpaid an undisputed balance and deficiency amounting at 
the time of the trial, with interest, to $24,815.77, for the recovery of 
which this action was brought. If the sale of the collateral and the 
the application of its proceeds had amounted to a voluntary act and 
payment by the defendant, there would be inferred an acknow- 
ledgment of and promise to pay this deficiency. I have assumed, 
however, that this did not arise. But in the note itself are specific 
provisions which take the place of such promise. After enumerating 
the securities pledged for the payment of the note, the latter reads 
as follows: ‘‘ Which (I) hereby authorize said bank or its president 
or cashier, to sell * * in case of the non-performance of this promise, 


applying the net proceeds to the payment of this note, including in- 
terest, and accounting to .... for the surplus, if any. In case of 


deficiency (I) promise to pay to said bank the amount thereof forth- 
with after such sale, with legal interest.’"” Thus we find an explicit 
promise to pay the deficiency remaining unpaid on the note after the 
collaterals had been exhausted. The bank, at a time when the note 
was not barred by the statute, although past due, sold its remaining 
piece of collateral and applied the proceeds, and there remaineda defi- 
ciency. No question was raised of its right to do just as it did do 
with reference to all of the collaterals which, with the exception of 
this piece, were taken up by the debtor, and no question was raised 
about the amount of the deficiency after the application thereof, and 
I am unable to see how any question can be raised concerning the 
applicability of this promise to pay the deficiency which remained. 
This promise was conditioned on and measured by the deficiency 
which might arise or exist after the disposition and sale of the col- 
laterals. It then for the first time became operative and effective. 
It took the place of the promise to pay the balance which might have 
been inferred at that date in case of a voluntary payment, and it was 
only then that the Statute of Limitations commenced to run, and the 
bar of this statute had not accrued when the action was commenced 
(Goodelle v. Sanford, 31 Mont., 163; Tebo v. Robinson, 100 N. Y., 
27; Preston v. Fitch, 137 N. Y , 41; Chaplin v. Wilkinson, 62 Barb., 
46; United States v. Louisiana, 123 U. S., 32). 
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It seems to me, therefore, that this disposes of this appeal and 
leads to an affirmance of the judgment. 

Cutten, Ch.J.; Vann and Wittarp Bart tert, J.J., concur with 
Werner, J.; Gray and Cuase, J.J., concur with Hiscock, J. 

Judgment reversed, &c. 


~~, a 


RIGHT OF FOREIGN BANK TO SUE IN NEW YORK. 


People’s Savings Bank of Bay City, Mich. v. Fulton Contracting Co., New York Supreme Court, Appel- 
late ‘Term, November 30, 1909. 119 N. Y. Supp. 622. 


The making and indorsing of a note in New York State to a savings bank, exist- 
ing under the laws of another state, does not constitute ‘‘ doing business in the 
state" of New York so as to prevent the bank from suing on the note in New York 
intil it has filed a certificate as required by section 15 of the General Corporation 
Law. 

Action by the People’s Savings Bank of Bay City, Mich., against 
the Fulton Contracting Company. From a judgment dismissing the 
complaint, plaintiff appeals. Reversed, and new trial ordered. 

Seasury, J. The complaint, which the court below dismissed, 
illeged that the plaintiff is a corporation formed and existing under 
the laws of the state of Michigan. It also set forth the following note: 


: $700.00 Fulton, New York, April 18, 1908. 


On June 1, 1908, after date, the Fulton Contract- 
: ing Company promises to pay to the order of James : 
: Davidson seven hundred ($700.00) dollars, at its : 
office in Fulton, New York, value received, without : 
: interest to maturity. 


The answer pleads as a defense that the plaintiff is a foreign cor- 
poration doing business within the state of New York, and has not 
filed a certificate as required by section 15 of the general corporation 
law (Consol. Laws, c. 23). Assuming that the note upon which the 
action was brought was made and indorsed in this state (section 76, 
Negotiable Instrument Law [Consol. Laws, c. 38]), that fact alone 
did not establish that the plaintiff was doing business in this state. 
There are many judicial definitions as to what constitutes doing busi- 
ness on the part of a foreign corporation within the state. Without 
reviewing the decisions, it is clear, from an examination of them, 
that a mere solitary transaction, or the making of a single contract 
within the state, does not constitute doing business in the state, 
within the meaning of the statute. Penn Collieries Co. v. McKeever, 
183 N.Y. 98. 

The judgment is reversed, and a new trial ordered, with costs to 
appellant to abide the event. All concur. 
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NEGOTIABILITY. 


Gilpin v. People’s Bank, Appellate Court of Indiana, Dec. 15, 1909. 90 N. E. Rep. 91. 


A note given in the purchase of a mare is not rendered non-negotiable by a recital 
that the title to the mare shall remain in the payee until the note is paid, and that 
if the note is not paid at maturity the mare may be sold and the proceeds applied 
to the debt; but a provision that ‘‘any partial payment made on this note, unless 
and until the full sum of said note, principal and interest, be paid,” shall be consid- 
ered as rental for the mare, makes the note non-negotiable. 


Action by the People’s Bank against Levy L. Gilpin, Jr. Froma 
judgment for plaintiff, defendant appeals. Reversed. 

Hap ey, J. This is an action by appellee against appellant upon 
a written instrument consisting of the ordinary form for a promis- 
sory note for $100, with 8 per cent. interest and attorney’s fees. It 
then recites that it is agreed between the parties that the title and 
ownership of the mare, describing her, for which this note is given, 
is not to pass from the payee to the purchaser until the purchase 
price is fully paid; that, upon failure to pay when due, the payee or 
its agents may take possession of said property, sell the same, and 
apply the net proceeds thereof to the unpaid purchase price of said 
property. The deficit, if any, after such application of such pro- 
ceeds, to be paid by the maker. It closes with the following stipu- 
lation: ‘‘It is expressly agreed that any partial payment made on 
this note, unless and until the full sum of said note, principal and 
interest, be paid, shall be taken and considered as rental for the 
property therein described.” The complaint alleged that, before 
maturity of said note, for valuable consideration, the same was as- 
signed by indorsement of payee toappellee. Appellant answered in 
five paragraphs: First, general denial; second, payment; third, 
fraud; fourth, want of consideration; fifth, breach of warranty. A 
demurrer was sustained to the third, fourth, and fifth paragraphs of 
answer. Appellant withdrew his first and second paragraphs of 
answer, and refused to plead further, and judgment was rendered in 
favor of appellee. Error is assigned upon the rulings of the court 
in sustaining each of said demurrers. 

The only question presented is whether the paper sued on is 
negotiable by the law merchant, it being conceded that, if the note 
in question is such negotiable paper, the cause should be affirmed; 
otherwise, it should be reversed. Ordinarily the essential requisites 
of a promissory note, to be negotiable by the law merchant, are a 
date, an unconditional promise to pay money in a certain sum, at a 
certain time and at a certain place. Burns’ Ann. St. 1908, § 9076; 
Nicely v. Commercial Bank, 15 Ind. App. 563; Walker v. Woollen, 
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54 Ind. 164; Nicely et al. v. Winnebago National Bank, 18 Ind. App. 
30; Proctor v. Baldwin, 82 Ind. 370. 

It is contended by appellant that the stipulations contained in the 
note render it indefinite and uncertain as to amount and manner of 
payment. It is established that any uncertainty as to any of the re- 
quisites heretofore given destroys the negotiability of the note. 2 
Parsons on Notes & Bills, pp. 146, 147; 1 Daniel Neg. Inst. (5th Ed.) 
$$ 51a, 52; Continental Bank v. Wells, 73 Wis. 332; First Nat. Bank 
v. Alton, 60 Conn. 402; Chapman v. Wight, 79 Me. 595; Wright v. 
Travers, 73 Mich. 493; South Bend Iron Wks. v. Paddock, 37 Kan. 
510; McComas v. Haas, 107 Ind. 512. 

The following cases illustrate what are considered such uncer- 
tainties as rendered the instrument nonnegotiable. In Nicely v. 
Com. Bank, supra, the note provided: ‘‘With exchange and costs of 
collection.”” The court held that ‘‘with exchange” was an uncertainty 
as to amount. To the same effect is Nicely v. Winnebago Bank, 
supra. In McComas v. Haas the court held that a note resting upon 
the performance of another contract, as a consideration was uncer- 
tain as to payment. In Continental Bank v. Wells, supra, the note 
provided that the collateral might in certain contingencies be sold 
before the specified maturity of the note, in which event the whole 
debt should then become due, thus rendering the time of payment 
uncertain. In First National Bank v. Alton, supra, the note pro- 
vided for the return of the property and consequent discharge of the 
debt, thus rendering the manner as well as the time of payment un- 
certain. In Chapman v. Wight, supra, the payment of the note de- 
pended upon the failure of a third party to pay a certain other note. 
In case said third party made such payment the note in question 
was to be canceled, thus rendering such note uncertain as to man- 
ner of payment. In thecase of Wright v. Tavers, supra, the note in 
question stipulated that, in case it was not paid when due, the prop- 
erty, describing it, for which it had been given, should be returned 
to the payor, thus rendering the manner of payment uncertain. In 
South Bend Iron Works v. Paddock, supra, the note sued on provided 
that the property for which the note was given might be retaken at 
any time the payee might deem himself insecure, and in such case 
the payor should pay the difference between the amount of the note 
and the value of the property retaken. It will here be observed that 
the value of the property retaken and not the proceeds of sale there- 
of shall be credited on the note, thus rendering the time, manner, 
and amount of payment uncertain. 

Many more illustrations of like import might be given. It has, 
however, been held that the designation of the consideration for the 
promise to pay does not destroy its negotiability. Hereth v. Meyer, 
33 Ind. 511; Doherty v. Perry, 38 Ind. 15; New v. Walker, 108 Ind. 
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365; Clanin v. Esterly Harvesting Co., 118 Ind. 373; Wells v. Brig- 
ham, 6 Cush. (Mass.) 6. And that the recital that collateral is held as 
security and an authorization of the application of the proceeds of 
such collateral to the payment of the debt does not effect the nego- 
tiability of paper otherwise negotiable. Towne v. Rice, 122 Mass. 
67; Fancourt v. Thorne, 9 Q. B. 312; Arnold v. Rock River Valley 
R. R., 5 Duer (N. Y.) 207; Valley Nat. Bank v. Crowell, 148 Pa. 284. 
And a great many decisions are to the effect that the negotiability of 
a promissory note, otherwise sufficient, is not destroyed by a recital 
of the consideration and that the title of the property for which such 
note is given shall remain in the payee until said note is paid, and, if 
not paid at maturity, then the property to be seized, sold, and the 
proceeds applied to the extinguishment of the debt. Newton Wagon 
Co. v. Diers, 10 Neb. 284; Mott v. Havana National Bank, 22 Hun 
(N. Y.) 354; National Bank v. Gary, 18 S. C. 282; Howard v. Simp- 
kins et al., 70 Ga. 323; First National Bank, etc., v. Slaughter, 98 
Ala. 602, 14 South, 544, 39 Am. St. Rep. 88; Burnley v. Tufts, 66 
Miss. 48; Chicago, etc., R. Co. v. Merchants’ Bank, 136 U.S 268. The 
last clause of the instrument before us, which is set out above, ren- 
ders the amount to be paid, or that may be collectible, uncertain. 
Under it the payee might make partial payments to any amount less 
than the principal, and then upon default for the remainder, at ma- 
turity, be compelled to pay the whole of the principal, together with 
interest, so that under its terms any sum from $100 to $200, together 
with interest, might be payable. This is such an uncertainty as 
vitiates its negotiability, and it is entitled to no protection by rea- 
son of its being in the hands of an innocent holder. 

Judgment reversed, with instructions to overrule the demurrers 
to the third, fourth, and fifth paragraphs of answer, and further pro- 
ceedings not inconsistent with this opinion. 


—_ +++ — 


DEFENSE OF USURY NOT GOOD AGAINST BONA 
FIDE HOLDER. 


Klar v. Kostiuk, New York Supreme Court, Appellate Term, November 30, 1909. 119 N. Y. Supp. 683. 


Under sections 96 and 116 of the New York Negotiable Instruments Law, a 
bona fide holder of a negotiable promissory note may recover thereon against the 
maker or indorser although the note was given for a usurious consideration. 


Action by Barnet Klar and another against Goodman Kostiuk and 
others. Judgment for plaintiffs, and defendants Goodman Kostiuk 
and Morris Kostiuk appeal. Affirmed. 


GILDERSLEEVE, P. J. This action is brought on a promissory note 
for the sum of $1,500, payable in six months, with interest, made by 
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the defendant Goodman Kostiuk to the order of the defendant Kam- 
ber and indorsed by the said Kamber and the defendants Samue 
Kamlet and Morris Kostiuk. 

The action was defended by Goodman Kostiuk, the maker, and 
Morris Kostiuk, an indorser. These defendants answered jointly, and 
set up the defense of usury. A usurious agreement is alleged be- 
tween Goodman Kostiuk and thedefendant Samuel Kamlet, where- 
by $150 was paid by the borrower and received by the lender as in- 
terest on the loan in addition to the regular interest. A trial was 
had before a court and jury. The jury rendered a verdict for the 
amount claimed. From the judgment entered thereon against said 
defendants Goodman Kostiuk and Morris Kostiuk and the order deny- 
ing their motion for a new trial, the appeal herein is taken. 

The defendants offered ample evidence, if believed by the jury, 
to support findings that the plaintiffs were holders in due course, and 
that there was usurious interest taken at the inception of the note. 
The learned trial justice charged the jury that, if the plaintiffs were 
holders in due course the defense of usury was not available against 
them. To this instruction the appellants duly excepted, and they 
now claim it constitutes error that requires a reversal of the judg- 
ment. No other question is involved in the appeal. 

Uatil the e1actment of section 96 of the Negotiable Instruments 
Law (Laws 1897, p. 732, c. 612) in respect to notes having a usurious 
inception, and the decisions in Schlesinger v. Gilhooly, 189 N. Y. 
1; Same v. Lehmaier, 191 N. Y. 69; and Same v. Kelly, 114 App. 
Div. 546, there was no uncertainty about the law in this state in res- 
pect to notes usuriously given. It was plainly declared in Claflin v. 
Boorum, 122 N. Y. 385. 

The court said: 


‘*A note void in its inception for usury continues void forever, whatever its 
subsequent history may be.” 

Section 96 of the Negotiable Instruments Law provides, as follows: 

‘*A holder in due course holds the instrument free from any defect of title of 
prior parties and free from defenses available to prior parties among themselves and 
may enforce payment of the instrument for the full amount thereof against all part- 
ies liable thereon.” 


We think it was the purpose of the Legislature in enacting this 
provision to make a radical change in the law of this state affecting 
negotiable paper, and that the law now is that a bona fide holder in 
due course holds the note free from any taint of usury. The Schles- 
inger Cases, supra, unmistakably and specifically declare the law to 
be that a bank acquiring in good faith for value commercial paper 
void bet ween the parties for usury may recover thereon. We see no rea- 
son why the provision under consideration does not apply to, and may 
be invoked by, individuals as well as banks. In Wirt v. Stubblefield, 
17 App. D. C. 283, the court, in construing the same provision enacted 
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by Congress for the District of Columbia as the Negotiable Instru- 
ments Law, took the view that we have adopted, and made no distinc- 
tion betweea individuals and banks. 

We think Mr. Justice Laughlin in Schlesinger v. Kelly, supra, 
correctly stated the law of this state, when he said: 

‘* The usury laws remain in full force, but to facilitate the free circulaticn of 
negotiable paper by protecting holders thereof in due course for value in their right 
to enforce the same the usury laws are to that extent superseded by the provisions 
of section 96 of the Negotiable Instruments Law.” 

We see that the alleged error in the judge’s charge affords no 
ground for reversal in behalf of the appellant the maker of the note. 
An indorser cannot successfully raise the defense of usury against a 
holder in due course, section 116 of the Negotiable Instruments Law 
provides: 

‘*Every indorser who indorses without qualification warrants to all subsequent 
holders in due course that the instrument is at the time of its indorsement valid and 
subsisting.” 

See Horowitz v. Wollowitz, 59 Misc. Rep. 520, 110 N. Y. Supp. 972, 
and cases there cited. The charge in question was certainly correct 


as to the indorser. 
The judgment and order should be affirmed, with costs to the re- 
spondent. 


Seasury, J. (concurring). I concur in the opinion of Mr. Justice 


GILDERSLEEVE in so far as that opinion holds that the enactment of 
section 96 of the Negotiable Instruments Law changed the existing 
law, and that under the provisions of the Negotiable Instruments Law 
the defense of usury cannot be set up against a bona fide holder. I 
think that the correct interpretation of that law was first given by 
Mr. Justice Laughlin in Schlesinger v. Kelly, 114 App. Div. 546. It 
seems to me that Schlesinger v. Gilhooly, 189 N. Y. 1, left this ques- 
tion undetermined, and that we are now at liberty to adopt the views 
expressed by Mr. Justice Laughlin in the Kelly Case and by Judge 
Willard Bartlett in Schlesinger v. Gilhooly, supra. 

The judgment and order should be affirmed. 

LEHMAN, J. (dissenting). Before the Negotiable Instruments Law 
was passed, the law of this state was clear that a note void for usury 
in its inception was void forever, and could not be enforced even by 
a purchaser in good faith and fora valuable consideration. While the 
term ‘‘holder for value” or ‘* holder in due course” has been applied 
to such a person in the cases, I do not think that this term is techni- 
cally correct, because the instrument never having come into exist- 
ence, had no negotiable character, and a purchaser could never be a 
‘*holder in due course.” See Eastman v. Shaw, 65 N. Y. 522. On 
the other hand, if a note had a valid inception, no defense by which 
the liability of any party thereon could be avoided could be raised 
against a bona fide holder. 

I believe that section 96 of the Negotiable Instruments Law was in- 
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tended simply to put into the form of a statute the law of negotiable 
instruments as established by commercial custom and as declared by 
the courts. In the Schlesinger Cases, the Court of Appeals consid- 
ered the question of whether the defense of usury could be raised 
against a bank which was a bona fide holder for value of commercial 
paper void as between the parties for usury. The bank’s right to 
recover was sought to be upheld on two separate grounds, the bank- 
ing laws, state and national, and the Negotiable Instruments Law. 
The judges held that the recovery could not be sustained on either 
ground. Three judges held that a recovery could be upheld under 
the banking laws, and one judge held that it could not be upheld un- 
der the banking laws, but could be upheld under the Negotiable 
Instruments Law. Opinion of Cullen, C. J., in Schlesinger v. Leh- 
maier, 191 N. Y. 69. 

I do not therefore consider that these cases can be deemed au- 
thorities upon the question here considered. 

The judgment should be reversed. 


AUTHORITY OF PRESIDENT. 


Construction of by-law authorizing president of bank to sign negotiable paper. 


First National Bank of Mt. Vernon, Wash. v. National Park Bank of New York, United States Circuit 
Court, Southern District of New York. 


A by-law of a bank in the state of Washington provided that ‘‘all contracts, 
checks, drafts, etc. * * shall be signed by the president or cashier.” Subsequently 
the president drew a draft, dated at a point in Oklahoma, on a New York bank, 
using one of the Oklahoma bank's ‘‘ Customers’ Draft” forms. The draft was paid 
and, the president having misappropriated the funds, the Washirgton bank repudi- 
ated the payment and brought suit against the New York bark. It was held that 
the draft was within the scope of the president’s authority and that the New York 
bank was not liable. 


Hardin & Hess for Plaintiff; Louis F. Doyle for Defendant. 

The First National Bank of Mt. Vernon, is a national bank, lo- 
cated at Mt. Vernon, Washington, and the National Park Bank is its 
New York correspondent. The by-laws of the Mt. Vernon Bank pro- 
vided that *‘ All contracts, checks, drafts, etc. for this bank and all 
receipts for circulating notes received from the Comptroller of the 
Currency shall be signed by the president or cashier.’’ On March roth, 
1902, one Charles H. Lyon was elected president of the Mt. Vernon 
Bank and the cashier then wrote to Park Bank transmitting Lyon's 
specimen signature and advising the Park Bank that Lyon had been 
elected president of the Mt. Vernon Bank and had authority to sign 
drafts against its balances. On June 6th, 1902, Lyon drewa draft 





158 THE BANKING LAW JOURNAL. 


on the Park Bank to the order of the First National Bank of Billings, 
Oklahoma, for $6,000 and signed it in the name of the First National 
Bank of Mt. Vernon by himself as president. This draft was dated 
at Billings, Oklahoma, and was written on one of the ‘‘ Customers’ 
Draft” forms of the First National Bank of Billings. It was pre- 
sented in due course to the Park Bank and paid. About the same 
time the Mt. Vernon Bank discovered that Lyon had been misap- 
propriating its funds and using them for his own purposes and that 
this draft was drawn in a transaction with which the Mt. Vernon 
Bank had nothing to do. It thereupon repudiated the payment by 
the Park Bank and sued to recover the amount of the draft. 

Hanp, District Judge: The plaintiff pleads the deposit of the 
money; the defendant, that it paid the sum deposited on the plain- 
tiff'sorder. Therefore the defendant has the burden. To support it 
the defendant relies upon the resolution which verbally meets the 
conditions. In reply the plaintiff insists, first, that the resolution 
means no more than that Lyon should have the power to sign a cheque 
in the execution of some power which he had virtute officii, or in the 
execution of a special authority; second, that the only power which 
he had virtute officii was to pay out deposits; third, that it was obvi- 
ous from the place where the draft was drawn that it could not have 
been in execution of his onlyimplied power. If any of thesethree links 
fails, the defendant must succeed. 

While the cases are by no means uniform, there is some very re- 
spectable authority for the proposition that a bank president has at 
least an implied power, to initiate litigation and employcounsel. If so, 
it needs no argument to show that this power might have been exer- 
cised in Oklahoma, and that the execution of the draft at that place 
was not notice of the fact that Lyon was acting without the scope of 
his authority. 

I do not rest my decision upon this ground, because the resolution 
has a broader meaning than the plaintiff allows. His theory is that 
the power conferred must be interpreted as incidental only to the cus 
tomary powers of the president or to powers specially bestowed. 
The trouble isthat without the resolution the president had no powers 
involving the disbursement of the bank’s moneys, unless it be the 
power toconduct litigation. There were therefore noimplied powers 
to which the right to draw cheques could have been incidental, and 
the resolution must either mean that he was to draw whenever speci- 
ally authorized, or it must have been meant to confer the general 
power to draw funds, just as though an individual had appointed 
him an attorney in fact for that purpose. 

There remains, therefore, the interpretation that the power was 
to be exercised only in execution of some special authority. This is 
equivalent to saying that it was subject to limitations which were not 
apparent upon the face. I can only say that, if it was, innocent per- 
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sons were not responsible for the existence of the facts upon which 
the power depended. 

Here the act corresponded literally with the wording of the power, 
according to the rule of Lord Ellenborough in Pickering v. Busk, 
15 East 38, and as the plaintiff gave no indication in the resolution 
of any limitations it makes no difference whether or not the resolution 
be impliedly subject to any. If it was,third persons were not obliged 
to lookaliunde. The case is therefore quite different from a custom- 
ary power, like thatof a cashier, which depends for its extent upon 
usage and which is limited by its own previous exercise. The ex- 
press words of any power third persons may take in any reasonable 
meaning they will bear; they will not be limited unless the parties 
clearly so meant. While, therefore, there is of course no theoretical 
distinction between express and implied powers—at least by the 
better theory,—there is practically an important difference when the 
words used are of general application. 

In corroboration of my conclusion the other words of the resolu- 
tion are worth notice. Lyon was authorized not only to make all 
cheques and drafts, but ‘‘allcontracts’”. In answer to the contention 
that the resolution intended no more than to give Lyon a power to 
be exercised only when specially authorized, these words show that it 
could not have been so, because the president is in any case the prop 
er person to sign contracts which are specially authorized. The res- 
olution must have meant more than this; it must have meant to 
confer upon him some self-subsisting authority. I think it meant to 
give him general authority to sign contracts and cheques. If so, he 
acted within the scope of his authority. 

I direct a verdict for the defendant. 


ERROR IN CREDITING DEPOSIT. 


Schartz v. State Bank, N. Y. Supreme Court, Appellate Division, December 3, 1909. 119 N. Y. Supp.768 


A customer of a bank, upon making a deposit, presented with his bank book a 
deposit slip bearing the name of another customer of the bank. The deposit was 
written in the pass book presented but was credited on the books of the bank to the 
depositor whose name was on the deposit slip. It was held that the pass book did 
not constitute the account between the depositor and the bank, but was merely a 


series of receipts open to explanation, and that the depositor could not recover the 
amount from the bank. 


Appeal from Appellate Term. 


Action by Benjamin Schwartz, doing business and trading under 
the name of Kramer & Co., against the State Bank. From a deter- 
mination of the Appellate Term (63 Misc. Rep. 265, 116 N. Y. Supp. 
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7or), reversing a judgment of the Municipal Court for defendant, 
defendant appeals. Determination reversed, and judgment affirmed. 


Scott, J. The defendant appeals from a determination of the 
Appellate Term, reversing a julgment of the Municipal Court 
dismissing the complaint. 

The plaintiff was a customer of the defendant. On October 27, 
1905, having seven checks to deposit, aggregating $221.30, he pre- 
sented the checks to the defendant's receiving teller, together with a 
deposit slip and a bank book. The bank book was plaintift’s own, but 
the deposit slip was headed with the name of one S. Hammerman, 
who was also acustomer of the bank. The receiving teller, following 
the usual custom, entered the aggregate of the deposit in the bank 
book and handed it back to plaintiff. He put the checks intoa drawer 
used for that purpose, and placed the deposit slip on a file. Later in 
the day the amount of the deposit was entered in the customers’ 
ledger from the deposit slip, and, of course, since the slip bore 
Hammerman’s name, the amount of the deposit was credited to him. 
Some time. later, when defendant sent plaintiff a statement of his 
account, the error was discovered. The plaintiff now sues to recover 
the amount. 

We are not referred to any case similar to this in its facts, or 
controlling as matter of principle. All the cases cited are readily dis- 
tinguishable. It seems to be clear that the bank book does not con- 
stitute the account between the plaintiff ard the bank. It contains 
merely a number of receipts, or entries amounting to receipts, of 
moneys paid into the bank by the customer. But the mere fact that 
a customer pays money into a bank does not necessarily create the 
relation of debtor and creditor between the payee and the bank; for 
it is quite a common thing for one to pay money into a bank to the 
credit of another. Unexplained, the fact that a bank book contained 
an entry showing that the holder of the book had paid money into a 
bank would presumptively show that the bank had become the depos- 
itor’s debtor to the extent of the deposit. But the bank book, being 
merely a receipt or a series of receipts, is open to explanation; and it 
would be competent to show that, notwithstanding the apparent 
creation of the relation of debtor and creditor, the payment was made 
under such circumstances that that relation did not arise. This would 
be shown by proof that at the time of paying in the money the de- 
positor directed that the amount should be placed not to his own 
credit, but to that of some one else. This, as we consider, was the 
effect of handing in with the deposit, and leaving with the bank, a 
deposit slip indicating that the deposit had been made by or for 
account of another person than the one who actually paiditin. The 
deposit slip, bearing Hammerman’s name, and reciting that he was 
the depositor, amounted to a direction to the bank to credit the 
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amount to Hammerman. We think, therefore, that as to this deposit 
the relation of debtor and creditor was never created between plain- 
tiff and the defendant bank. Of course, the plaintiff cannot recover 
on the theory that the defendant was guilty of negligence; for the 
first act of negligence, and that which led to the error, was committed 
by plaintiff himself. 

It follows that the determination of the Appellate Term must be 
reversed, and the judgment of the Municipal Court affirmed, with 
costs to appellant in this court and the Appellate Term. All concur. 


ons ~~, +, 


REVOCATION OF CREDIT BY BANK. 


Flatow v. Jefferson Bank, New York Supreme Court, Appellate Division, December 3, 1909. 119 N. Y. 
Supp. 860. 


Where a depositor in a bank, by false representations, prevailed upon the bank 
to discount a note and credit his account with the proceeds, the bark was entitled, 
upon discovering the fraud, to revoke the credit, and the depositor’s a€ministratrix 
could not recover such proceeds from the bank. 


Action by Rosalie Flatow, administratrix of Isidor L. Flatow, 
against the Jefferson Bank. From a judgment for defendant, and an 


order denying a new trial, plaintiff appeals. Order affirmed, and 
judgment modified. 

McLaucu_in, J. Isidor L. Flatow died intestate on the 28th of 
February, 1907. At the time of his death he had a deposit in the 
defendant bank, and the balance in his favor on that day amounted 
to $653.62. About a month prior to his death he requested the bank 
to discount a note for $500. The note was made by one Samuel Mish- 
koff, payable to Flatow’s order in go days from date. Flatow indorsed 
the note, and it was discounted by the defendant; the proceeds being 
credited to his account. This action was brought by his administra- 
trix to recover the balance standing to his credit. Asa defense the 
defendant alleged that it was induced to discount the note by Flatow’s 
false and fraudulent representations to the effect that he was then 
worth from $12,000 to $15,000 over and above his liabilities, and that 
Mishkoff, the maker of the note, was engaged in business on his own 
account and was a solvent and responsible person, and by reason of 
such false and fraudulent representations it claimed the right to set 
off $500 of the deposit against the note, admitting its indebtedness 
for the balance, $153.62. The defendant had a verdict of no cause of 
action; and from a judgment entered thereon, and an order denying 
a motion for a new trial, the plaintiff appeals. 

The evidence justified the jury in finding that the statements made 
by Flatow as to his solvency were false, and that he was not at that 
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time, nor at the time of his death, worth any amount whatever over 
and above his liabilities, but, on the contrary, that his estate was in- 
solvent; that the maker of the note was not engaged in business on 
his own account; and that he had no property whatever. It also justi- 
fied the jury in finding that the defendant relied upon the statements 
made by Flatow, and believed them to be true, when it discounted 
the note. The note, therefore, having been discounted by means of 
false and fraudulent representations, the defendant had aright at any 
time thereafter, upon discovering the fraud, to rescind the transaction 
and cancel the credit given; and this right related back to the time 


san 


when the transaction was commenced. The personal representative 


of Flatow, upon his death, took such rights as he had and no more. 
Peymana v. Bowery Bank, 14 App. Div. 432, 43 N.Y. Supp. 826. When 
the bank rescinded the contract, Flatow became indebted to it for the 
am 2uat which he had received; and this, irrespective of whether the 
credit be regarded as money of the plaintiff's intestate or the bank’s 
own money. In either case the money never belonged to Flatow, 
nor was he entitled to the credit; and to the extent, therefore, of 
$500, Flatow’s administratrix has no interest therein or claim thereto. 
As was said in Andrews v. Artisans’ Bank, 26 N.Y. 298: 

“ Tf the facts respecting the discount of Benson's note were such as the defend- 
ant offered to prove them, the credit which the plaintiff obtained on the defendant's 
books, being the result of his fraud, was unavailing, either as a contract for the 


payment of the sum which was in form credited, or as evidence of money of the 
plaintiff in the defendant's hands. The contract to pay the amount to the plaintiff 
upon his checks in the usual course of banking business, which would have arisen 
if no fraud had intervened, could not be predicated of the transaction if it should 
appear to have been brought about by the fraud of the party seeking to avail him- 
self of it. Fraud vitiates every contract, and renders void as to the guilty party 
every transaction into which it enters.” 

The jury, therefore, was justified in finding that the defendant was 
not indebted to the plaintiff to the extent of $500; but as tothe balance 
of the deposit, $153.62, plaintiff was clearly entitled to recover, and 
the verdict is not sustained by the evidence. To the extent of this 
balance the defendant admitted in his answer that the plaintiff was 
entitled to recover, and a verdict should have been directed in plain- 
tiff’s favor for that amount; but, instead, a verdict of no cause of 
action was rendered, which was permitted to stand. The judgment 
is erroneous to this extent, and inasmuch as counsel for the defend- 
ant admitted the error, and consented in open court upon the argu- 
ment of the appeal that the same might be corrected by directing a 
judgment against defendant in plaintiff’s favor for $153.62, without 
costs, such disposition will be made. 

The order appealed from is affirmed, without ccsts to either party, 
and the judgment modified, directing a judgment in favor of the 
plaintiff and against the defendant for $153.62, without costs to either 
party in this court or in the court below. All concur. 





MONETARY SYSTEMS. 
STABILITY AN IMPORTANT FEATURE. 
ADDRESS BY MAURICE L. MUHLEMAN. 


N his address before the Finance Forum, New York, on Monetary Sys- 
tems, Maurice L. Muhleman made a strong plea for stability. He opened 
by saying: ‘* Monetary systems developed under the pressure of need 
to protect individuals against frauds when the metals came to be used 
as means of making exchanges.” He then dwelt upon the evolution of 
monetary systems, briefly reviewed the systems of the leading financial 
countries and coming down to our own system said, in part: 

‘Some banks were chartered by States with power to issue notes, soon after the 
Revolution. Hamilton in 1791 proposed, and Congress approved, a United States 
Bank with restricted note-issuing power. Jefferson opposed it but was out-voted. 
This bank for twenty vears gave the country a satisfactory currency, and kept the 
notes of the numerous State banks that had been created in good condition, by en- 
forcing redemption. The bank was the depositary of the Government Treasury; its 
notes were receivable for all public dues to the United States and State bank notes 
were not; but the Bank agreed to take State bank notes so long as these kept them 
wood by providing a satisfactory redemption reserve. 

‘+ Most of the adherents of Jefferson opposed the Bank and it failed to obtain a 
new charter in 1811, although Gallatin, who had been Jefferson's Secretary of the 
Treasury, urged it upon President Madison, recommending some improvements. As 
soon as the regulating influence was gone by the liquidation of the Bank, State banks 
multiplied quickly and in the newer States notes were issued without regard for sol- 
vency. Redemption in coin was a rare event west of the Alleghany Mountains, and 
south of the Potomac River, and even in some of the older States inflation caused de 
preciation. On topof this came the war of 1512 and by 1814 the people were strugg- 
ling with a paper currency that is said to have included barbers’ checks as one of its 
constituents. The Government was compelled to borrow money for the war and it is 
of record that it sold its obligations amounting to $80,000,000 and realized only 
$34,000,000 coin value, chiefly because the currency was depreciated. The number 
of banks had increased between 1811 and 1815 from 88 to 208 and their circulation 
from ¥% 23,000,000 to 3 110,000,000. Gallatin in his history of the period contrasts 
the disgraceful conditions with those existing under the regime of the Bank very 
forcibly. 

‘+ Yet Jefferson advised Madison to ask Congress to issue Government notes to 
finance the war, so soon was the dire experience of the Continental Currency forgot- 
ten. The counsels of Gallatin and Dallas prevailed, however, and Madison finally, in 
1816, approved a bill to create a Second Bank of the United States. But the disas- 
aster had been so severe, and bank suspensions so numerous, that it was not until 
1819 that some order was restored to the currency. Thereafter the second Bank reg- 


ulated the paper money as admirably as did the first, and it became a power in the 


world. Its notes were favorably received, it is reported, in places as far away as 
Calcutta. 


‘* The Bank had no monopoly; State banks issued a much larger amount of notes 
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than it did; but since its notes alone were receivable for payments to the Government, 
it was able to exercise a regulative power over the currency of other banks that proved 


wholesome; for it forced the banks to keep their notes good, which gave the people 


a sound currency. Moreover through branches it furnished an ample supply of cur- 
rency to those sections not provided with banking facilities; the great and growing 
southwest in particular was specially cared for. But in many States banks objected 
to the regulation; they wanted a free hand to issue all the notes possible and without 
provision of adequate reserves. History records that in some sections it was regarded 
by banks as a serious offense to present a note for redemption in coin. These banks 
were not slow to instigate opposition to the United States Bank, and President Jackson 
took up their case and opened war upon the Bank, which eventually brought the 
uestion into politics. 

** Jackson’s own party refused to support his policy for a number of years; his 
Secretaries of the Treasury down to Taney, praised the Bank; in Congress special 
committees were appointed to examine the subject and highly favorable reports were 
made. A study of these, particularly the McDuftie report to the House of Represent- 
atives, is well worth the time, to any one who cares to know the facts. It furnishes 
conclusive evidence that the Bank prevented inflation, yet furnished an ample cur- 
rency supply; that it regulated domestic exchanges so as to prevent excessive charges ; 
distributing the currency to the sections where, and at times when, most needed; 
there were no * squeezes’ during crop-moving periods; discount rates were equalized: 
all these elements constituted a priceless boon to a country that had so large an un 
developed area; and finally the Bank regulated the foreign exchanges so that no bank 
abroad could at will force us to give up our coin and deplete our reserves. 

‘* Yet the opposition was able to incite public feeling to such an extent that in 
the presidential election of 1832 Jackson won out, and the Bank was finally destroyed 
when its charter expired in 1836. This can only be characterized as a wanton act, 
for which the people had to pay heavily. For, just asin 1811,State banks in the newer sec- 
tions, and some in the older States also immediately began to inflate their issues. Banks 
were organized so rapidly that it was impossible to keep track of them; some had their 
capital paid in with the promissory notes of the subscribers; all sorts of devices were 
used to fool the people with currency that had no redeemer. From 1854 to 1837 the 
number of banks increased from 408 to 763; circulation from $58,000,000 to $136,000, 
000. The inevitable crash came in 1837, involving relatively greater losses than any 
such event before or since. 

‘* Before 1840 the people saw their mistake and in the presidential election tbat 
year voted squarely for another United States Bank: but the newly elected President 
(Harrison) died a month after inauguration, and his successor, Tyler, repudiated the 
platform, vetoed three bills passed by Congress to carry out the will of the people, and 
the currency issuing was thus left to State banks. 

‘It is a surprising fact that the public men of that day and of the subsequent 
period, fully appreciated that the country required a a¢zona/ system of supervision 
of the currency and that the Constitution contemplated this; yet political bias, State's 
Rights theories, and general lack of courage, caused them to permit the people’s money 
to be issued solely by banks incorporated under State laws, thus necessarily giving a 
large number of different and inefficient systems, instead of one uniform and efficient 
one. 

‘+ It is only fair to say that these banks were not all in the disreputable class. Massa- 
chusetts as early as 1803 had begun regulation upon intelligent lines, developing this 
in later years, and her influence in New England was for sound money. Hence notes 
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of New England banks were maintained at highest credit. New York and the Middle 
States followed, rather tardily, with wise legislation; some of the other States, notably 
Louisiana and Indiana, ranked well up with New York,in some respects even superior to 
it: but most of the other States permitted the most disgraceful systems of swindling 
the people by means of what were known as ‘* wild cat” and ‘‘ red dog” notes. The 
disastrous panic of 1857 was due directly to the ridiculous currency system. * 

‘Bear in mind that from 1832 to 1860, the influence of Jackson upon the public 
mind was enormous. It was not until the Civil War came upon the nation, with an- 
other man from the common people in charge of the Government, when great issues 
were brought to the fore, that nationalization of the currency was seriously proposed 
in connection with the nationalization of our general political system. * * 

‘* Soon after the outbreak of the Civil War, the adoption of an erroneous paper 


money system caused suspension of specie payments and both gold and silver disappeared 


from circulation, being quoted at premiums and exported. * * 

‘*In 1890 a law was passed increasing the silver purchases with the hope that the 
fall in price of the metal might be stayed; but it was in vain. * In 1893 a de- 
structive crisis, to which however, other causes also contributed, came upon us, and 
under its influence the purchases of silver were abrogated by Congress. Still the agi- 
tation continued, and the silver question became the great political issue in 1896; 
after a prolonged struggle the people decided against silver. Nevertheless so strong 
was the sentiment that the Government even then halted, negotiated abroad, and at- 
tempted to find another solution; finally in 1900 an act was passed definitely fixing 
the gold standard for the country, although without impairing the legal tender quali- 
ty of silver dollars. The success of this measure was due to the steadily increasing 
production of gold, then and since. 

**In all 570,000,000 silver dollars were coined under this policy; most of them 
are in the Treasury, since the original act of 1878 provided for the issue of silver cer- 
tificates, which are very largely used in lieu of the coin itself. * * Generally speak- 
ing it has been impossible to keep in circulation more than average 75,000,000 of the 
actual dollars, although during seasons of pressure for currency the amount has reached 
$1,000,000. The low rate of bullion value for the dollar was 36.7 cents in 1902; re- 
cently it has stood at above 50 cents fairly well; obviously its exchange value is main- 
tained at $1 by force of law, although it is not exchangeable for gold. 

‘* The history of silver from 1870 to 1900 is full of interest as illustrative of the 
fatuity of attempting to give actual value to a metal in coinage, when the consensus 
of opinion is opposed thereto; and the resulting injury to the people through the de- 
rangement of their value-measure. 

‘* But of greater instructive value is the history of our paper currency legislation 
since 1860, than which no more absurd record is furnished by any nation entitled to 
be classed as highly civilized. In large part all human experience, including our own, 
was ignored. The sole creditable feature has been the nationalization of our currency. 

‘*It is to be premised that public opinion had forced the State banks into a rela- 
tively fair position; many of the vicious features were eliminated, and they were as a 
whole quite strong. Confronted with the enormous demands of an expensive war, the 
Government was compelled to raise means. * * The banks could have financed very 
large loans had they not been required, by the technicalities of the Treasury, to turn 
over the proceeds to the sub-treasuries, but had been permitted under proper safeguards 
to hold the proceeds and disburse them upon drafts of the Government, thus keeping 
the actual money in trade channels. The wisest financiers of the country urged this 
method, employed by every other civilized country, upon the Treasury, but in vain; 
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hence borrowing soon reached its limit and then, following the worst precedents in 
history, the timid Congress directed the issue of irredeemable Government notes, and 
made them legal tender except for duties on imports and interest on the public debt. 


This revolutionary policy caused the suspension of specie payments, the export of coin 


and a premiun thereon. 

** The greenback law of 1862 was at the time and since excused as a ** war measure”; 
Congress solemnly promised that it should be only temporary and provided for the 
funding of the notes into 6¢ bonds; yet in a year another issue was authorized, and 
the funding privilege withdrawn,—the first acts of bad faith; in 1864 a third issue 
was made bringing the total to $450,000,000, the depreciated notes fluctuated at 
times violently, so that no one knew what the paper dollar would be worth next day! 
Congress then took another foolish step, attempting by a law of June 1864 to prevent 
the export of gold: this brought a climax to the folly, the notes fell to 38.7 cts to 
the dollar; the law was repealed after 19 days. 

‘+ The valuable legislation of the period did not become effective until after these 
events; this was the creation of national banks with power to issue notes secured by 
bonds; (Act of 1864). It was in large measure designed to float bond-issues and it 
was expected that the State banks would change to Nationals; but the process was 
rather slow, and accordingly a law taxing State bank notes 10 ¢ (a prohibitive rate 
and so intended), was passed in 1865 to stimulate the transformation. This was quite 
effective and soon State bank notes disappeared, apparently for all time. 

** Thus the National Government finally came into control of the monetary system, 
but under such vicious conditions that inflation resulted. Incidently it should be 
mentioned that as small silver had disappeared from use, small notes were issued for 
fractional parts of a dollar. 

** A nation will, and may, justify itself by resorting to forced loans such as our 
greenback currency is, in time of stress such as war; but economically speaking there 
is no justification; and in our case the constitutionality of the law was questionable. 
But, making every concession, there was absolutely no justification for continuing to 
force the people to use a fluctuating, hence cheating, currency after the war was over; 
indeed at the time of its creation the promise was macte that after the war it would be 
withdrawn; yet the same men in power after 1865 fooled the people into permitting 
them to break faith in this matter. Secretary of the Treasury McCullogh, able finan 
cier, was first praised and them condemned by these men because he at once took 
steps to bring the notes to parity by reducing the amount outstanding. The currency, 
the iife-blood of trade, became the foot-ball of politicians. The shameful record is 
that for fourteen vears after the close of the war the people were befooled into tolera- 
ting the debased currency that insensibly robbed -them. Such a currency is as po- 
tent an instrument for cheating as a false scale. 

‘*Tt was not a case of lack of means; the Treasury was receiving gold through 
the custom houses, far more than it needed to pay interest on its bonds: but it sold 
its surplus gold at a premium and bought in its bonds, not then due, with the pro- 
ceeds. In all, the gold so sold would have much more than sufticed to redeem the 
greenbacks. But the policy was to retire the interest-bearing debt, to make a show- 
ing of reduced interest charge to the people; and this was done despite a solemn 
pledge in 1869 (public credit act) to redeem the notes first. Thus the lender who 
got no interest from the Government was subrogated to the holder of interest-bearing 
debt, and the people’s money remained debased. 

‘+ Tt was not until 1875 that an act was passed to bring the greenback up to par 
by 1879, through establishment of a gold reserve; this looked good at last; but in 
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1878 there was again a breach of faith, contained in a law compelling the reissue of 
the notes when once redeemed, instead of canceling them. (The amount then and 
since existing is 8346,600,000, to which it had been reduced.) Thus we still have 
in our system this barbarous relic of Civil War times, a continuing menace to the sta 
bility of our money; for in 1895 the gold reserve became impaired and to all intents 
and purposes the greenback was discredited. 

“: True at this time the situation had been aggravated by the issue of further k 
gal-tender notes under the silver-purchase law of 1890, when ++ something had to be 
done for silver.”” With S150,000,000 of these added to the greenbacks the load on 
the $100,000,000 gold reserve was too great. The notes were used to draw out gold, 


had to be reissued, were aguin presented for gold ete.,—an endless chain ; 262,000,000 


bonds had to be issued to get gold to keep on redeeming the notes, or suspend pay 


ments. In spite of intelligent agitation the only thing that was done was to retire 
the Treasury notes by coining the bullion bought into dollars, and redeeming the 
notes therewith, so that these are now nearly all destroyed; and by increasing the 
gold reserve to S150,000,000 and providing for bond issues to maintain it if needed. 

** Dependent upon Government bonds, the system flourished or languished in a 
measure as the market price of bonds fluctuated. The continuance of the greenbacks 
prevented normal growth for a time; then the issue of silver certificates crowded out 
the bank-notes. For some years past it may be said that the volume of notes has 
been governed by the price of bonds; in other words the provision of bank-notes, 
which should, in a civilized nation, be regulated by the demands of trade, has with 
us degenerated into a purely speculative business. At this moment there is an actual 
and unwarranted inflation. This is a defect inherent in a bond-secured currency. 

The influence of such a currency is much more far-reaching in its disturbing 
effects than appears on the surface. It causes irrational aberration in discount rates, ab 
normally low at certain times and places, abnormally high at others. Unwholesome and 
inordinate speculation is stimulated, and this reaches out insidiously far beyond the 
contines of Wall Street. Ordinary trading is placed at a disadvantage where it comes 
into competition with speculative demands for accommodation. Inflation of credits 
beyond reserve security, and going to the bursting point, is encouraged. The credit 
system is influenced by the money system; they jointly furnish the means for making 
exchanges. It is not ouly our monetary systém, but our banking system also, that 
hee ds ( orrection. 

** The defects are not contined to national banks; the banking institutions doing 
business under State laws are much more numerous and their regulation is far less 
efficient; the volume of their business is nearly as great as that of the national banks; 
hence their influence is quite as important, and as a whole they are also subject to 
criticism. 

* Taken all together these conditions bring results not unlike those. flowing from 
the use of a depreciated and fluctuating currency. Both promote instability in the 
standard value-measure; such instability creates opportunities for the shrewd and 
unscrupulous few to overreach the many. A monetary system that permits this is 
dliscreditable. 

**In recapitulation, it may be said that with our load of silver dollars artificially 
maintained at parity; our greenbacks, which stand as a monument to bad faith and 
au menace; and our national-bank notes, even more fruitful in causing derangements 
in the business world, we possess a system so erratic and so productive of gross injus- 
tice, that he who finds it admirable must be classed as a primer scholar in economics. 
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TREND OF SENTIMENT ON CENTRAL BANK. 


A great many persons in Wall Street, who have always opposed the idea of a 
central bank, are not as vehemently opposed now as they were some time ago. The 
reason for the change in their temper is the centralization of banking power in the 
hands of a few Wall Street interests. They say it might be no worse to have a central 
bank under Government direction than almost unlimited banking resources in the 
hands of a few men. They say it is a consolation that the power is mainly under the 
direction of a man like J. P. Morgan, but as the centralization is something that will 
endure always, while Mr. Morgan cannot be expected to live forever, there is the 
question what may happen years hence, when he is no longer a guiding force in Wall 
Street affairs — The Wadll Street Journal. 


Detailed plans for the organization of a central bank will not arouse very much 
public interest until the appearance of the Monetary Commission’s report. In the 
current number of the BANKING LAW JOURNAL this difficult task is attacked cour- 
ageously by Maurice L. Muhleman, for many years a staunch supporter of the central 
bank idea, who provides preliminaries of organization, and proposes a capital stock 
of $100,000,000, the Government to subscribe for one-fourth of the amount, and the 
remainder to be offered for subscription to national banks, State banks and trust 
companies engaged in commercial banking, in proportion to their capital stock; the 
capital to be increased when necessary to provide for additional subscriptions; and 
the certificates to be non-negotiable, thus making centralization of contro] at least a 
very difficult matter. Mr. Muhleman’s suggestions provide a practical basis for 
discussion, at least, and it would not be surprising if they should prove to foreshadow 
some of the more important recommendations of the Monetary Commission.— Loston 
Evening Transcript. 


FIRST NATIONAL BANK OF 
CORVALLIS, OREGON, January 
The Banking Law Journal, 27 Thames Street, New York City, N. 
GENTLEMEN : 
Will vou please excuse my not answering until this time your circular letter 
of inquiry of October 18th, 1909. | answer your questions as follows: 
Ouestion.—\s a central bank the best thing for bankers and the public at large? 
Answer.—No. The money is already centralized in New York, and a Central 
Bank will still be another link in the chain to still further centralize. How could it 
be otherwise? 
Ouestion.—Do you favor a Central bank if not controlled by ‘‘ Wall Street” or 


5, 1910. 


y 


any monopolistic interests ? 

Answer.—You cannot establish a Central Bank without it being controlled by 
from four to six menin New York City. It isimpossible. The men who now control 
nearly all of the money, will still control the money matters of a Central Bank. How 
could it be otherwise? For ten years financial matters have been so that ten or 
twelve men could manipulate the rise and fall of financial prices and bring ona panic 
at any time they desired. 

At the present time the number of such men is so reduced that four or five can 
do the same thing. 

The people are being humbugged toward such centralization, although I am a 
life-long republican of the old school. There is no question about it. 

Yours truly, M. S. WoopcocKk, President. 

Replies to our questions regarding a central bank are being 
received continuously. Those received since our December issue, 
like those included in the State figures, but not in the general figures, 
have not appreciably affected the proportions then published. 
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Paying Teller’s Department. 


CONDUCTED BY 


M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 
PART XI. 

N my last paper I described the practices of the gangs which ob- 
tain checks by robbing the mail boxes and extract the checks 
from the letters, change their face, and present the checks for 
payment. There is another method pursued, which has recently 

developed, of obtaining checks, not by robbing the mails, but by 

stealing canceled vouchers either through burglary or in collusion 
with the interior office force: that method requires even more skill 
to successfully accomplish its purpose than the first described method. 

A clever case in that line has just come to my notice. A check 
was presented for payment at the Paying Teller’s window. It was 
payable to the order of an individual unknown tothe Teller. It was 
properly signed by one of the members of the copartnership, a regu- 
lar customer of the bank. It was dated as of the day of present- 
ment. It appeared to have been indorsed by the payee, and the lat- 
ter’s signature was guaranteed by the signature of the other partner to 
the copartnership. The signature of both partners were well known 
to the Teller, and the check was passed upon by him as properly in- 
dorsed, and was paid. 

At the end of the month, October, 1909, when the vouchers for 
that month had been returned to the firm, and their cashier had 
checked back the vouchers with the stub of their check-book, it was 
then known for the first time that this check had been paid twice. 
The signature of the drawer on the face of the check was genuine 
and the amount of it was the original one. The signature of the 
other partner guaranteeing the indorsement of the payee, had, as the 
firm claimed, been forged. It came out, however, that the forgery 
had been done so cleverly that the indorsing partner himself, when 
he first was shown the check, declared the signature to be his genu- 
ine handwriting. The changes which were made on the face of the 
check were the payee and the date. Both had been washed off, and 
a new date had been inserted in exactly the same style as the other 
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checks had been made out. Further, that the check when paid the 
first time had been canceled by perforating ‘‘ paid” with the date in 
large letters through the center of it, and that the holes had been 
plugged so cleverly that even a strong magnifying glass failed to re- 
veal the plugging; it could be detected only by passing the point of 
a pin over the surface and thereby tracing the weak spots in the pa- 
per. Eventhe pattern in the face of the check had been reproduced 
where the holes had been, and the handwriting destroyed by the per- 
forations fitted in again. The original indorsement, together with 
the clearing-house bank-stamp, was also washed off, leaving nothing 
to show but the indorsement of the new payee and the apparent sig- 
nature of the second member of the copartnership. The whole work 
had been done so skillfully that it was impossible for the Teller to 
discover any irregularity without the help of investigation by micro- 
scope, and that even the drawers themselves could not possibly dis- 
cover it except by relying on their personal knowledge. 

Later investigation developed that all the checks of the firm for 
the month of August, 1909, had been stolen and that they had been 
used as patterns or models for producing the most perfect specimen 
of the forger’s art that I have ever heard of. 

It isa common occurrence for drawers to guarantee the indorse- 
ment of the payee when the latter desires to draw the money and they 
are strangers at the bank, and the bank feels relieved when the 
responsibility of proper identification is taken off of them. This may 
have been an exceptional case, especiaily where the signatures of the 
two members of the firm appear on the check, and no doubt was done 
for the very reason of allaying any suspicion. 

I regret to say that I know of no journal or current publication 
which makes a specialty of periodically supplying the banks of im- 
portant cases such as I have above and in the previous number of 
the Banxinc Law Journai recited. Itis a subject of sufficient im- 
portance to be taken up by the American Bankers’ Association, for 
it is a fact known to criminologists that crooks’ and forgers’ (like 
other inventors’) minds work more or less in the same grooves for the 
time being and take upand imitate and perfect one another's devices. 

(Zo be Continued.) 


— a 


A PROMINENT BANKER’S OPINION. 


Mr. A. F. White, Editor Banking Law Journal, February 4, 1910. 
My dear Mr. White:—I want to improve this opportunity to say that 
/ think you are making a very strong, attractive publication. Mr. Muhle- 
man's Central Bank articles are especially tuteresting at this time, and 
cannot fail to be of great influence inthe present formative state of bank- 
ing opinion. Very truly yours, GEO. E. ROBERTS, 
President Commercial Nattonal Bank, Chicago. 
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Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 


BY W. H. KNIFFIN, JR. 


Cashier of the Home Savings Bank, Brooklyn, N.Y. 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 


(Based upon Court decisions.) 

No. 2. INSURANCE ON MORTGAGED PREMISES. 
Savings banks having rules that all insurance on mortgaged property shall 
be issued by designated brokers, should have an understanding to that effect 
with the borrower before the loan is closed, as the acceptance of existing 
policies will waive the right to enforce the rule. 


LL savings banks require that the loans made on bond 
and mortgage be accompanied by insurance against fire 
to an amount sufficient to cover any possible loss from 
such a source. Many banks require a// the insurance 
policies on the property to be left in its care, but others 
are content with enough tocovertherisk. But however 


this may be, the policy is, as a rule, made payable tothe 
bank ‘‘ loss if any first payable to the Blank Savings Bank 
as its mortgage interest may appear.” 


The mortgagor covenants to keep the property insured for the 
benefit of the mortgagee,and the ‘‘mortgagee clause,” usually attached 
to the policy, provides, among other things, that upon non-payment 
of the premium by the mortgagor, the same may be demanded of the 
mortgagee. 

The question naturally arises: Hasthe bank aright to name the 
company or the broker, or is this the prerogative of the mortgagor? 
The case at bar presents this question, and while not a court of last 
resort, is worthy of consideration. 

The facts were as follows: The Richmond County Savings Bank, 
of West New Brighton, S. I., held a mortgage on the property of one 
Fred’k S. Heal. When the loan was made the bank knew that insur- 
ance on the property already existed and the name of the broker writ- 
ing the same. Atthe time of closing the loan the attorney for the 
bank had the policies properly indorsed over to the bank. Now it 
seems the bank had a by-law or rule that all policies on its mortgaged 
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property must be written by an agent having a regularly established 
office in the Borough of Richmond. Shortly after the loan was made, 
the bank asked the mortgagor to have policies written by a local agent, 
in conformity with its rules. This at first he consented to do, but 
afterward refused. Thereupon the bank had insurance placed as re- 
quired by its rules, and charged the amount to the mortgagor, which 
he refused to pay. Tendering payment in full for the principal and 
interest, but omztting the premium, the owner of the property demand- 
ed a satisfaction of the mortgage, which was refused. He thereupon 
deposited the money in a trust company asa special deposit. 

It was not denied that the bank had the right to make any condi- 
tions it saw fit in regard to insurance or other matters frzor to the 
making of the loan. Under the banking law a bank is privileged to 
have the property mortgaged to it insured by the mortgagor in such 
company or companies as the directors shall direct, ‘‘in default of 
which the bank may procure insurance satisfactory to itself at the 
expense of the mortgagor;” but having accepted the existing policies 
and having made the loan knowing these facts, it waived the right 
to enforce its rule as tothe company or the broker, and could not col- 
lect the premium so paid. The tender having been made and kept 
good, interest ceased from the time of making the same 


Therefore, savings banks that are particular as to who writes their 
policies would do well to have the matter understood before making 


such loans, foronce accepting other policies it waives the right to 
enforce its desires unless a better reason exists than mere compli- 
ance with anarbitrary by-law. Heal v. Richmond Co. Sav. Bank, 127 
N. Y. App. Div. 428. June, 1908. 


SPECULATIVE SAVINGS BANK DEPOSITORS AND THE DEPART- 
MENT OF GOOD ADVICE. 

There is no patent on the savings bank idea. Any banking insti- 
tution, and some concerns that are not banking institutions, can re- 
ceive deposits, issue pass books, and make rules and regulations pre- 
cisely like savings bank rules and regulations for the withdrawal of 
money and payment of interest. Evenin New York, that most par- 
ticular of states in savings bank matters, there can be no monopoly 
of a set of rules or business practices. This was amply demonstrated 
when the attorney-general sought to restrain the Binghamton Trust 
Company from doing business in all respects exactly like a savings 
bank. Thecourt logically held that to do business asa savings bank 
does business, is somewhat different from doing business as a savings 
bank. Andas long asthe word ‘‘savings’” is not used, nor those things 
done that would lead to misunderstanding on the part of the public, 
as to the nature and functions of the institution, such a business may 
be lawfully and safely transacted. 
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But from a monetary standpoint, the chief competitor of the sav- 
ings bank is not the trust company, the state or national bank with 
a savings department, the building and loan association, the penny 
provident idea; nor certain forms of life insurance. All of these 
have somewhat of the savings bank idea in their organization and 
purpose, but the most persistent bidder for savings bank money, and 
its most powerful competitor, is a piece of ground sometimes with a 
house on it, and as often without. 

Now, to live under one’sown roof is the commendable and worthy 
ambition of the human race, and the savings bank man can have no 
quarrel with the man or woman who thus aspires to own a piece of 
the earth, however small it may be, for a man will acquire better 
habits and be a more exemplary citizen when he sits by his own fire- 
side. He will save more and do it with better grace than from any 
other motive. 

But the trouble lies in the fact that many would have this experi- 
ence long before they can afford such a luxury, and incur debt that dis- 
counts all the pleasure to be obtained from such a happy condition. 
‘‘Stop paying rent and own a home” sounds good, but the sound is 
often that of sounding brass, and hollow. The whole proposition de- 
pends upon how much rent is being paid to the landlord and how 
much the home will cost, and—how much the poor mortal has to start 
with. It is not the desire for a home that brings trouble, but the 
mad scramble to speculate in realty. The easier the borrowing 
facilities, and the easier the renting, the more is this desire engen- 
dered. It is a standing joke in Brooklyn, that, as soon as a man has 
a thousand dollars in the savings bank, he gets the real estate fever. 
He can buy a house with a thousand; when he gets two thousand, 
he will buy two houses; when he gets five thousand, he will aspire to 
own a block. And this for the simple and sufficient reason that 
mortgages are easily obtained, rents steady and apartments in wide 
demand. This mortgage habit is becoming chronic. Fortunes are 
made in encouraging the habitof borrowing. It is sometimes expen- 
sive, but it is easy and the poor tenant pays the bills. 

THE MORTGAGE AS A BUSINESS PROPOSITION. 

In smaller communities a mortgage on a man’s property isa cloud; 
in the city it isa ray of sunshine. With this to help him he can sell 
more quickly and own two properties for the price ofone. ‘‘Up-state” 
a first mortgage is bad enough—a disgrace; a second would bea crime. 
But in the city the first is a credit and the second a convenience—a 
business proposition. Out of five hundred properties mortgaged toa 
country savings bank, mot one has a second lien. If these were city 
properties, it would probably be true that scarcely twenty per cent. 
would be free from such obligations. Country property will not stand 
seconds; city property will. The proposition is simply this: buy with 
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as little equity as possible; buy as many properties as possible; make 
the rents pay the fixed charges and enough to liquidate the secondary 
liens within reasonable time. 


Let us see how this works out. A buysa piece of property for 


$5,200. The savings bank takes a first mortgage for $3,000 (the limit 
is 60 % in New York) the owner takesa second mortgage tor $1,000, 
and the balance is paid incash. The property isa three story build- 
ing, and brings in,when fully occupied, about $500 a year. The fixed 
charges are, interest to the bank at 5% %; to the owner of the 
second mortgage at 6%; taxes, water rents, repairs and insurance, 
amounting in all to about $350 yearly. The owner livesin one apart- 
ment and pays rent to himself, at about $14 a month, and at the end 
of the year he has his rent handed back to him out of the earnings, 
which he applies to the second lien, which is usually an installment 
mortgage, and in eight or ten vears he has liquidated the secondary 
mortgage—out of hisown rent. The original payment came out of 
the savings bank, and interest is therefore loston the $1,200, amount 
ing to about $500 for the ten years. Therefore in ten years, barring 
vacancies and unusual repairs, the owner bas made from Sd00 to 
$800. He may sell at a profrt; he may sell at aloss; he may not get 
his rent; he may not keep his tenants; he has had ten vears care and 
worry over the matter for five hundred dollars. 

But this is not so bad as the following case: B bought a piece of 
property for $3,600, subject to a $2,000 first mortgage to a savings 
bank; the owner took back a second mortage of $1,400, and the new 
owner putin just $200. It will take him nearly fifteen vears to pay 
off his second lien, and the repairs will seriously cut into his net earn- 
ings, for he has boughta shack. Upon applying to the writer fora 
mortgage loan, a woman who owned two properties (where she should 
have aspired to but one) was asked how much the property brought 
in yearly from rentals. She replied, ** I used to have people begging 
to come into my house; now I have to beg them to come in, and be- 
sides I have reduced the rents. I think! getabout twelve per cent.”’ 
She ¢hought she was getting twelve per cent., but when she took out 
her fixed charges, made allowance for vacancies, repairs, etc., she did 
not get more than szr or seven per cent., and she could have taken a 
first mortgage without the worry and care of a large property that 
would have netted her five and one-half or six per cent. She had 
never figured tt out ! 

Another, whe, with more zeal than wisdom, took her legacy of 
$2,500 and rushed into real estate, remarked that she too was get- 
ting ten per cent. as she only paid $2,500 for a $5,000 property! The 
bank man asked her if there was notamortgage. ‘‘ Yes, but you sce, 
I don’t have to pay the mortgage !”" ‘‘ But you have to pay the inter- 
est” was the gentle reminder. And asa matter of fact, she thought 
her rents were all profit, and immediately began to spend them, and 
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when taxes and interest came due, she could not meet them and had 

toturn the property over to a real estate agent to manage for her, 

in lieu of losing her equity. The Good Book says something about 

a dry morsel with contentment being a trifle better than a whole loaf 

without, and these poor deluded creatures are finding that ten per 

cent. with worry, is not half so good as four per cent. with peace. 
LOTS FOR SALE. 

Long Island istoday held by savings bank depositors, uuder specu- 
lation. Buy /and; buy al/the land you can; buy ovr land,is the advice 
to the would be wealthy. Why take a meager 4 % savings bank rate 
when land will bring you ten, twenty, ora hundred percent? Yea, 
—verily. Andthey do. A savings bank man of long experience is 
authority for the statement that no sooner does a depositor get a 
thousand dollars in his bank than the real estate sharks seem to dis- 
cover it by some intuition and promptly proceed to ‘‘ develop their 
prospect.’’ One company has sold over five million dollars worth of 
lots in three years, a million last June, mostly oninstallments. The 
wild scramble for real estate abated somewhat during the panic, but 
not altogether. The papers are still full of inducements to the sav- 
ings bank depositor to buy dirt. 

Here is a typical example of this class of ‘* investment,” familiar to 
the writer, and but one cut of fifty that could be cited in point: 

Three years ago, a gentlemen bought six lots in the outskirts of 
New York, chiefly because he had ‘‘ taken a fancy to the view and had 
taken some fine pictures on the premises.” He contracted to pay 
$3,300, in monthly installments of $25; interest on the unpaid balance 
at 5 % and taxes. Let us roughly calculate where he stands in the 
investment market, asa realty owner of six suburban lots: 

Eleven years payments at $25 monthly....... $3,300 
Interest (estimated) 850 
200 


Loss of interest at savings bank rate (estimated 600 


Total cost of his land at time of taking deed.,,.. $4,950 

Therefore,he must get a profit of nearly 50 per cent. before he gets 
his money back. 

Now let us roughly estimate where he would have come out on a 
simple savings bank proposition provided he made his deposits with thy 
same regularity as he now makes his payments. 

Eleven years savings at $25 per month............... $3,300 
Interest (estimated) , 1,400 
Tax money put in bank 


$4,900 
Now, in either case, it will readily be seen that he has, roughly, 
$5,000, all saved, by carefuleconomy. But now, fo get his money out, 
he must sell; to get a profit, he must sell af a vast increase in price. 
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One is a gamble—the other is not. Now his money is in a sand 
bank—then in a savings bank. Now he lies awake nights scheming 
to save that twenty-five monthly; then he could sleepin peace. Now 
he is sorry; then he would have been glad. Now he /ays interest; 
then he would have interest paid him. Now if he dies, he leavesa 
load; then he would have lefta legacy. Now he takes journeys thither 
to look at his dirt and heave a sigh; then he would have gone tothe 
savings bank and come out withasmile. Is the game worth the can- 
dle? Itistoanswer! And this is just what keeps the banks ‘* pumped 
dry.”’ It not only takes money out; it prevents it from coming in. 
THE MORTGAGE AS AN INVESTMENT. 

And the city savings bank is not only up against the universal de- 
sire to own paying property and speculative developments, but also 
the mortgage as ax investment. Go into any small town of 25,000 
inhabitants and it is donbtful if there can be found a hundred people 
holding private mortgages. Go to the city, and they are to be found 
literally by the thousands. The title companies selling guaranteed 
mortgages, the real estate firms acting as brokers for borrowers and 
lenders, opportunities on every hand, make savings bank business 
hard sledding. One loan of $4,500 had a hundred applicants—all sav- 
ings bank money, legitimately. The man with a thousand or two in 
the savings bank is not satisfied with 4% when he can get 5, 5%, 6, 
or even ten per cent on mortgage loans. 

Take a typical example. A gentleman from Connecticut came 
tothecity. He had about $15,000 scattered in New York and Massa- 
chusetts savings banks at from 3% to4 percent. He, by the advice 
of a bank man, bought some bonds that netted him 4:40, and a first 
mortgage at5%% Heygot the second mortgage fever. One loanat 
6%, one year torun, 5% bonus (eleven per cent.) was his first venture. 
He has now sold his bonds, and will call in his first mortgage and 
buy seconds. Today he will not take less than 6 %, with a ten per 
cent. bonus, three years to run, bringing him a trifle over 9 % yearly. 
He is smitten with second mortgages; he will be until he gets badly 
bitten. Until then he is lost to the savings bank. 

Will not these instances serve to explain why, in the face of im- 
proving business conditions, some of the largest of our metropolitan 
savings banks have been steadily ‘‘ running off?” And why one 
bank with a magnificent new building and forty years of creditable 
history, that gains $100,000 in the March interest period, should, six 
months later, at the September period, lose $50 000, with every con- 
dition in the business world vastly improved? The reason was taxes, 
mortgages, realty buying and speculation. 

THE WIDOW'S MITE. 


Let us continue the kindergarten method of discussing this ques- 
tion—by object lesson. A woman went into a savings bank a few 
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weeks ago and in an attitude of injured innocence asked what busi- 
ness they had in telling Mr. ‘‘Soand So” about her account. She 
was gently informed that Mr. So and So had never inquired about 
her affairs, and, if he had, he would have been gently turned down. 
‘* But how did he know I had a thousand dollars in a bank?” she de- 
manded. Light began to break. She had received her husband’s 
life insurance money (industrial) and the company published a list 
of all such payments, monthly, in their house organ. This fellow 
had ‘‘run her down” from that clue and insisted on selling her a 
house in the suburbs, with absolutely no charge for the land, throwing 
that in asa butcher throws in a p’ece of suet with a steak, as it were. 
But she, fortunately, did not buy a house and ‘‘get a lot for nothing!” 

Another savings bank depositor with the investment fever was a 
German. By hard work he had saved a few thousands, and also got 
the investment bee in his bonnet. In the course of a little over two 
years he deposited about $7,000 in a city savings bank, and took 
every dollar of it out to place in second mortgages. We shall ana- 
lyze this account in a coming number, to ascertain the desirability 
of such accounts; and show by mathematics what the bank got for 
its services as temporary depository. 

THE DEPARTMENT OF GOOD ADVICE. 

Now the object of all this foolish talk is to introduce ‘‘the de- 
partment of good advice.” Aside from the money to be saved to de- 
positors, the savings bank men owe it to their institutions to take a 
hand in this game and see to it that good advice on such subjects is 
at the command, at least, of their patrons. To be sure most of these 
‘‘ wise investors’ buy first and take advice afterward; but neverthe- 
less much can be done to steer them aright. No more beneficial 
work could be done than this. It is said that the president of one of 
the largest savings banks in New York, now deceased, made it his 
business, whenever a large draft was made, to ascertain, if possible, 
the purpose for which it was to be used, and if speculative in any 
sense and fraught with risk, to give Mark Twain’s famous advice tc 
those about to marry: ‘‘ Don’t,” and often had the pleasure of taking 
the money back on deposit,— more to the profit of the depositor than 
to the bank. For it is well known that large withdrawals at in- 
opportune times are profitable. As one bank president put it: 
That’s a big account. I am glad tosee it go. On January first it 
would have cost us $60, and now we have had four month's use for 
nothing. At best we make but 1 % for a whole year, and this gives 
us the same profit for four months. But if the poor depositor should 
lose 25 % of that money, would it not be good business and good bank- 
ing to spend fifteen minutes with him before he takes his three 
thousand? That is not prying into other people’s business,— that is 
simply working in the department of good advice. 

To the woman who was offered the aforesaid: lot free, the bank 
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man said: ‘*‘ Madam, I know something about these matters. Leave 
your money alone. If you can’t trust us, take it to the bank you can, 
but don’t go speculating with it. If you must buy a house, come and 
consult me first, for I will be your friend. I have no commissions 
to make and no axe to grind, and nothing to gain but your thanks, 
and that is sufficient,— I am under salary, and have no side lines to 
work on you.” When that $5,200 real estate deal was on, the wife 
went into the savings bank to get $300 for the first payment on con- 
tract. She was nervous. She asked the teller what he thought about 
it; he turned her over to the cashier, and he not only /hought about 
it, but his thoughts were too vigorous for publication. In the first 
place, she was in the hands of a shark. In the second place she was 
paying at least $400 too much for the property; but she had already 
bound herself. In the third place she did not know what she was 
signing, and did not know areal estate contract from a Chinese laun- 
dry check, nor whether a mortgage should be in red ink or blue; nor 
when or where or how she was to make her payments. Alli she knew 
was that he was selling her a house and she was paving $1,200 of 
hard earned money fora piece of paper. And lastly, he was charg- 
ing her ove hundred and ninety-two dollars for the same work that 
any reputable lawyer would have done for about ezghty. 

‘‘Madam,” said the bank man, ‘‘don’t take your money now. 


Bring that agent here, and I'll fix up your deal, or fix him up. We 
will make your loan and pay all expenses for seventy-five dollars.” 
The woman came back at night, with the nervousness all gone. She 
had seen that man and talked plainly to him, and asa result of that 
fifteen minutes ‘‘ wasted’’ on a poor German woman, the bank man 


saved her one hundred dollars of good American money. She now 
has a house; the bank has a friend. 

Such opportunities often present themselves, and while bank men 
are busy men, they are competent men and amply able to pass on 
such matters. Savings bank officials are often rated as benefactors. 
They are. They not only make two blades of grass grow whcre but one 
grew before (thus entitling them to that distinction) but they have, 
or should have, a kindly oversight over the two blades to see that 
they have a fair chance to live. The ‘* Department of Mercy” sug- 
gested so aptly by Mr. Robinson of the Eutaw Savings Bank, Balti- 
more, at the Convention of the American Bankers’ Association at 
Chicago, last September, is a valuable addition to savings bank lit- 
erature. Read it. But not only should the spendthrift be wisely 
cautioned, the widow's mite safely guarded; the downcast cheered; 
the swindler caught; the newly-weds harmonized and the older-weds 
safely placed in old folk’s homes; family jars and difficulties adjusted, 
but the poor victim of real estate speculation, who would pour your 
good money into swamps and bogs, or buy with too little equity, cau- 
tioned against these ‘‘ deals” before they are consummated, and save 
the man who can least afford it, many a loss and pang of regret. 








THE POSTAL SAVINGS BANK: IS IT DESIRABLE? IS IT 
FEASIBLE ¢ 


PART OF ADDRESS BY 
JOHN HARSEN RHOADES, 
TRUSTEE OF THE GREENWICH SAVINGS BANK, NEW YORK CITy, 
SENIOR MEMBER OF MESSRS. RHOADES & COMPANY, BANKERS, 
BEFORE THE FINANCE FORUM, NEW YORK CITY. 


SHOULD like to ask of every citizen favoring a postal savings system 
this one question : WHAT WILL THE GOVERNMENT DO WITH 
THE FUNDS IT RECEIVES¢ 

$y the postal scheme, the funds will be turned over to our Govern 
ment officials. Can these inexperienced men, however able they may 
be in other lines, whose term of office seldom lasts more than four years, 





be expected to handle wisely the enormous sum which will eventually 
be in their possession? Should we ask them to do so? As a matter of fact, can any 
business be sucessfully conducted by men whose term of office is limited to about four 
years? While I believe that federal supervision is often imperative, and perhaps should 
he extended, yet our form of government virtually prohibits the exclusive federal man 
agement of a business undertaking. Let it go no further than the post-oftice, or else our 
pockets may be emptied through self-imposed, yet indispensable and exorbitant taxa 
tion. 

Let us not forget that whatever measure of success has attended the benevolent 
savings bank, it is due in no small part to the fact that its officers have had years of 
experience in the investment field: not only this, but many atime have they been 
called upon to oppose unwise investment legislation. May we not infer that, with the 
establishment of the postal savings bank, the time will come when the people will be 
called upon to oppose unwise federal investment legislation? And here is food for 
thought: Which policy is least wasteful and best serves the needs of the country, 
the banking enterprise run by inexperienced government officials subject to public 
criticism, or the banking enterprise run by the experienced banker, and subject to 
government supervision / 

The postal savings bank comes to us from abroad, where it is legitimately in line 
with the theory of paternal government, which, instead of encouraging the individual 
to work out his own salvation, destroys his independence and his initiative, and in 
vites him to fall back upon the government for assistance in poverty and old age. 
Any scheme which savors of paternalism is wholly antagonistic to the genius of Ameri 
can tradition. The young American, rich or poor, is imbued, by instinct and train 
ing, with the dignity of labor, and even in old age, he would, or at least should, dis 
dain to become a ward of the government. 

It is evident that Congress appreciates the impossibility of establishing, under our 
present currency system, a postal savings service on any such plan as obtains 
abroad, and so has been attempting to formulate a working scheme upon a distinctly 


different basis. The latest suggestion is to deposit the savings received at the post 


office in the nearest national bank, the Government to receive 2% per cent. interest 





180 THE BANKING LAW JOURNAL. 


for the use of the money, and the savings depositor to receive from the Gov- 
ernment 2 per cent interest and a guarantee of principal,—the difference of 4% of 1 
per cent to be applied toward the expense of maintaining such a system (probably 
totally inadequate, undoubtedly so if depositors, as is the case in England, misuse 
the facilities offered, by constantly depositing and withdrawing insignificant sums, 
thus neutralizing the principal function for which the savings bank was founded, the 
encouragement to save, making of it a mere banking convenience and materially add 
ing to its cost. 

In order that the United States Government may be protected, savings deposits 
are to be made a prior lien over all other deposits in the national bank, which, it is 
to be remembered, is under federal jurisdiction, and always subject to federal inspec 
tion. Government deposits today are secured by collateral. While the postal savings 
depositor will be amply secured, it is an open question whether the Government will 
be sufficiently protected by the prior lien, much depending upon the judgment exercised 
in choosing the depositary. It goes without saying that the bankers could not afford to 
pay 2% per cent. and put up collateral as well. 


The whole plan, however, as at present evolved, I believe to be tentative and im- 


practicable. We certainly should not further complicate our present defective bank- 


ing system by adding another problem to those already needing solution. Banking 
and currency reform should precede the inter-relationship between the national banks 
and a postal savings service. President Taft, in one of his recent utterances, has de 
scribed our currency and banking system as a patched up affair. While theoretically 
(and in conformity with the provision of the Republican platform, hastily adopted to 
offset the guaranty of deposits plank of the opposing party) he may favor the postal 
savings bank, I cannot believe that he heartily indorses the present plan. 

The advocates of the present scheme lay great stress upon the fact that postal 
deposits are to be placed by the Government in the nearest national bank. Let us 
see how this would operate. The United States is yet young. There are many sec 
tions in the initial process of development. Money saved in such localities belongs 
to those localities, and should remain there for the purpose of developing local in 
dustries in obedience to an economic law of great importance. Under the present 
scheme how long will the funds remain in the nearest national bank? Just as long as 
rates are remunerative. Our Congressmen cannot deny the axiomatic, economic truth 
—that money will flow to those points where the highest interest rates prevail. 

Perhaps, some time in the future, coincident with monetary reform, a practicable 
postal savings system will be evolved. If so, bankers may be glad to welcome it. It 
is not fair to jump to invidious conclusions. Our bankers do not jealously oppose the 
scheme because they fear it will invade their special territory, but because, apart from 
other reasons, which seem to them weighty, so far no plan has been offered which is 
financially sound. 

Mr. Rhoades commended the efforts now making for the segre- 
gation and safeguarding of savings deposits in national and state 
banks and trust companies by state and national enactments, dwelt 
upon the success of benevolent savings institutions in the eastern 
states, and said: 

The benevolent savings bank in one particular has a vast advantage over the 
projected postal bank, little appreciated by the public, and yet constituting one of 
the strongest arguments in its favor. Owing to the trustees’ knowledge of local rea} 
estate values, and the sixty day notice, that can in all fairness be demanded upon with- 
drawals in an emergency, it is privileged to invest, and can safely do so, in the real 
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estate mortgage, a form of investment most conducive to the up-building of a commu 
nity. It can be readily seen that funds are thus used strictly in the territory in which 
they have been deposited, and where they justly belong. 65 per cent of the funds 
of the savings banks of New York State can legally be invested in the real estate 
mortgage. %747,000,000 is so invested at the moment. The postal bank would be 
prohibited from making such investment, nor is the national or state bank permitted 
to do so. Yet the bond and mortgaye investment is of great assistance in developing 
the resources of a country like the United States. 

While the Postal Savings Bank would not materially effect deposits, yet its adop- 
tion would stunt the growth of the benevolent system, something which should un- 
questionably be avoided. One thing is certain. Some form of a postal savings serv 
ice will be adopted unless our bankers immediately provide an acceptable alternative. 
The service required is essentially their business, and until they refuse to shoulder 
the burden, the Government should refrain from conducting the banking enterprise. 
The one great business which the Government reserves for itself—the Post Oftice—is 
not a conspicuous success. On the contrary, it shows a deficit. Arguing from this, 
is it unfair to assume that if the Government undertook to conduct a postal savings 
system, it would be equally unfortunate? How can it be demonstrated that it would 
be otherwise ¢ 

We are in sore need today of more trained men who do care, fewer emulators of 
Croesus, and more real bankers who have at heart the commercial welfare of the 
country. I believe that the public spirited banker exists, and, if Congress be patient, 
the nation’s need will arouse his patriotism to able and efficient action. The inva 
sion of the banking field by the Government of the United States is uncalled for, 
constitutes a potential menace, and should be avoided. Individual activity has been 
the basis of our national success; supplant it by exclusive government management 
through government ownership, and we crush personal ambition. I believe the highest 
well being of the nation demands that we leave the business undertaking to the busi- 
ness man, the banking proposition to the banker, and, if need be, that we place all 
semi-public service under limited state or federal supervision. ‘Thus we will not only 


procure the better service, but develop the better man. 
eee 


BANK CLERKS MAY NOT ASSIST EXAMINERS. 


A recent order issued by Comptroller Lawrence O. Murray debars clerks in a 
bank under examination from performing any important part of the work. It is in 
effect as follows 

Pais office has been advised from various sources that a number of national 
bank examiners make a practice of asking the assistance of clerks employed by banks 
under examination. 

Under no circumstances should clerks employed by banks under examination 
be permitted to assist in counting cash; listing and verifying loans and discounts, 
verifying certificates of deposit, or cashier's checks, or taking trial balances of the 
individual ledger. Listing of overdrafts and data of any kind furnished by officers 
or employees of banks under examination must always be checked by the examiner 
or his assistant with the original records of the bank from which such data is taken. 
Other than as herein stated no objection will be made by this office to clerks in banks 
assisting the examiner when it is agreeable to the officers of the bank under exami- 
nation. 





QUIRIES AND CORRESPONDENC 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. An- 
swer, when unpublished or made by wire or letter, is 
charged for at a moderate rate. 


CAUTION. 
In submitting a question it is essential that all of the facta involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent. also copies of letttera having reference to the transac 
tion out of which the question arises 


LIABILITY OF OFFICERS SIGNING OVERISSUE OF STOCK. 


kdttor Banking Law Journal. Wess City, MoO., January 22, tglo. 

DEAR SirR:—1l. The secretary of a corporation knowingly signs a certificate 
which causes an overissue of stock, and in the absence of the president, takes it to 
the vice-president, who innocently signs the same. The secretary uses this certificate 
of stock as collateral on a loan, and afterward makes a voluntary assignment for the 
benefit of all creditors. In inquiring into the affairs of the secretary the fraud was 
discovered. Who is bound, and to what extent? 

2. If party or parties holding this note with this collateral attached should as- 
sign this note, not wishing their names to appear on the schedule of liabilities, would 
the assignment in any way release the secretary or vice-president from their obliga- 
tions in any form to the original holders of the note? = Very truly, CASHIER, 

Answer.—1\. In the first place the pledgee has no rights against the 
corporation. The stock, being an overissue, is absolutely void. Itis 
a general rule that one who accepts newly-issued certificates of stock 
from an officer of a corporation, who has authority from the corpora- 
tion to sign, seal and issue for the corporation, certificates of its stock, 
as collateral security for a personal loan made to its officer, is bound 
to inquire whether the officer has authority to issue the certificates 
for the purpose intended; and if he does not make such inquiry, and 
the officer in fact issued them in fraud of the rights of the corpora- 
tion, he takes them subject to those rights. 

The secretary is, of course, liable. If the claim is not paid out 
of the estate, the pledgee may subsequently proceed against the 
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secretary for the unpaid balance. The rule is that if the officers of 
a corporation issue its stock in excess of the limit allowed by its 
charter, so that the holder cannot be admitted to the rights of a 
shareholder, they are personally liable. Bruff v. Malli, 36 N.Y. 200. 
Thus the directors of a corporation who put on the market false 
securities in the name of the corporation are individually liable in an 
action of deceit to purchasers of such securities who are thereby 
injured. Clark v. Edgar, 12 Mo. App. 345; affirmed in 84 Mo. 106. 

The liability of the vice-president must depend upon whether he 
can be shown to have acted negligently. 

2. Anassignment of the note and collateral would transfer to the 
assignee all rights which the original holder had in the premises. 
The vice president and secretary would not thereby be released from 
liability. 


STOCKHOLDER OF BANK PROTESTING PAPER AS NOTARY. 


Editor Banking Law Journal NEW YORK, January 21, 1910. 
DEAR S1IR:—Is a stockholder of a bank, who is a director, competent to act as 
notary and protest paper for the bank? Truly yours, AssISTANT CASHIER. 


Answer.—The question whether a stockholder or director in a 
bank may act as notary in the protest of paper belonging to or pay- 
able at the bank is still an open one in New York. The matter has 
been settled by statute in several States, as fully set forth in the 
BANKING Law Journat for December, 1907, page 957. 

In the case of Herkimer County Bank v. Cox, 21 Wendell, 119, 
decided in 1839, which was an action by a bank against the indorsers 
of a promissory note, it was held that the certificate of a notary who 
was a stockholder in the bank was not admissible in evidence to prove 
presentment, protest and notice. The certificate was made admis- 
sible by a statute, but the court held that the statute could not be 
relied on to make the certificate admissible in a case where the notary 
himself would be incompetent to testify. Inasmuch as the rule, under 
which the notary was an incompetent witness in this case, has ceased 
to exist, if the question should again be presented to the courts it 
would be decided without reference to the Herkimer Bank case. 


BANK’S LIMIT OF LIABILITY ON AN ALTERED CHECK. 

kditor Banking Law Journal. NEw YORK, January 26, I9g10. 

DEAR SIR :—What is the time limit of liability of a bank to a depositor on an 
indorsement on a check in case it has been raised or a name forged thereon. 

Yours very truly, CASHIER. 

Answer.—One year after the return of the voucher. The matter 
is governed in New York State by Section 326 of the Negotiable 
Instruments law. The Negotiable Instruments Law, as adopted in 
other States, does not include this section. — 





NO PROTEST. 


TAKE THIS OFF BEFORE PRESENTING 
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WHEN DRAFT SHOULD BE PROTESTED. 


Editor Banking Law Journal. ———, WASH., January 11th, 1910. 
DEAR SIR :—Enclosed find copies of a remittance sheet and draft, also two let- 
ters from —, Kans., with reference to the protest of the original draft. 
We desire to know if there is any reason or necessity for the protest of this draft 
and if we are properly chargeable with the fees. Yours truly, PRESIDENT. 


BLANK STATE BANK, 


, Wasuincton, November 29, 1909. 


: BiemR State BOWE ...6iéscciscccecssces 


VALUE RECEIVED AND CHARGE THE SAME TO ACCOUNT O! 


To Blank Co. John Doe. 


Kans. 


BLANK STATE BANK, 


———, WASH., //-29, 1909. 


Inclosed find for collection and returns, items as 
listed below: 


Piease Report THis 
LETTER BY DaTE AND No, —— 


Irems Markep X No Prorest. ——, Cashier 
ON AMOUNT. 


Blank Co. 200 | 


Answer.—The correspondent bank was justified in protesting;this 
draft and you are chargeable with the protest fees. Your remittance 
sheet contained what we consider to be an express direction to 
protest. If your correspondent ignored the plain instruction of 
your remittance sheet it placed itself in a position where it must 
determine at its peril whether the no-protest stub constituted a valid 
waiver of protest. This isa burden which you were not entitled to 
impose upon your correspondent. So long as you retain the general 
direction ‘‘ Items marked X no protest”’ upon your remittance sheets 
the duty is upon you not to disregard it. 
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ISSUING DUPLICATE DRAFT—BOND—NEGOTIABILITY. 
FLEMING COUNTY FARMERS BANK, 
Editor Banking Law Journal. FLEMINGSBURG, KyY., January 12, 1910. 
DEAR SIR :—There seems to be a difference of opinion as to the necessity of tak- 
ing a bond before issuing a duplicate draft to anirresponsible party. What is your 
opinion? 
I think it necessary except where the draft has upon it the words ‘* Duplicate 


Unpaid In that case it seems to me the purchaser has notice of the risk he is tak- 
ing in having the draft refused, duplicate having been paid. 

Is a draft negotiable with this condition printed on it: ‘+ Duplicate Unpaid ; 
pay to the order of John Doe dollars ?” 

; Yours truly, Jno. W. Heri, Cashier. 
P.S. Would the age of the draft cut any figure? 

Answer.—We advise the taking of a bond upon issuing a duplicate 
draft, whether or not it is marked ‘**‘ Duplicate Unpaid.’’ Even when 
so marked the duplicate might be paid while the original is still in 
the hands of a bona fide holder. The age of the draft might become 
material, for if it were not presented for payment within a reasonable 
time, and the drawer thereby suffered loss, the delay would consti- 
tute a defense upon which the drawer could rely. The notation 
‘*Duplicate Unpaid” or ‘‘Original Unpaid” may be construed to 
mean that the duplicate will not be paid if the original is presented 
for payment by a proper party in the meantime. In other words, 


the order to pay is conditioned and the instrument is not negotiable. 


= — 


SAVINGS BANK DEPOSIT IN TRUST FOR A MINOR SHOULD BE 
PAID TO A GUARDIAN. 


Editor Banking Law Journal. BROOKLYN, N. Y., January 28, 1910. 

DEAR Stk :—A deposits in a N. Y. savings bank a sum of money in trust for a 
minor, the money not to be drawn by the minor during the lifetime of the trustee. 
The trustee dies before the cestui que trust becomes of age. Would the bank be 
justified in paying the minor the deposit before his majority, or would it be advisable 
to pay only to a legally appointed guardian of said minor? Can you mention a few 
citations on this point? CASHIER. 

Answer.—For the protection of the bank a general guardian should 
be appointed and the trust fund paid to such guardian. The propo- 
sition is an elementary one, and we are not able to cite any case in 
which it was directly held that a guardian should be appointed in 
such a case. 


RIGHTS OF OWNER OF SAFE DEPOSIT BOX.- 


NORTHWEST TRUST & SAFE DEPOSIT CO. 

Editor Banking Law Journal. SEATTLE, WASH., January 5, IgIo. 
DEAR StR:—In your December issue an interesting decision is given as to the 
right of a judgment creditor to gain access to the debtor's Safe Deposit Box for the 
purpose of determining whether there are any effects therein which he could attach. 
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This decision apparently applies only to the case when a judgment debtor shares 
a box with another person. Do you think it would apply if the judgment debtor had 
« box in his own name; no other party having any interest in the contents so far as 
the Safe Deposit Company's books might indicate? 


Yours truly, E. Suorrock, President. 


Answer.—The decision applies to a case where the deposit box 
stands in the name of the judgment debtor alone. The fact that 
another party was also interested in the box did not influence the 
conclusion of the court which was based on the ground that the action 
of the court violated the constitutional rights of the owner of the box. 


FIGURING INTEREST ON SAVINGS ACCOUNT. 
kditor Banking Law Journal. — , N. DAK., January 7, 1910 


DEAR Sir: We beg to enclose herewith copy of a Savings account, together 
with the rules which apply in figuring the interest. Will you kindly inform us how 
the interest should be figured on this account ,—or if, according to the rules, there is 
any interest earned. Asst. CASHTER 

RULE. 

Deposits made during the first five days in any month will be treated in the com 
putation of interest as if deposited on the first day of the month. On deposits made 
after the first five days of each month, interest will be computed from the first 
day of the month following the deposit. Interest wil] be computed on the last days 
of December and June of each year on all sums which have been on deposit not less 
than three (calendar) months, at the rate of 4 per cent. per annum, no interest being 
tigured for fractional parts of a month. 

Interest shall not be paid on average balances; and all withdrawals between the 
interest days shall be deducted from the first deposits 


DATE, ACCOUNT. 

1909. WITHDRAWALS, DEPOSITS. INTEREST. BALANCI 
Waec® 70........ a 5 Ske 5 
ee 10 ee 15 
0 eee ee 10 >5 

ey ee eee ) i) 
eee rr ; 
’ fO f 
ee ) 
pe eee it 
aa? Cer l5 JO .15 
AGM D .. oases oe p- NS aie 125.15 
September 27.... 20 omer cee (05.45 
5 re a a. sia da 170.15 
ee . ere. ae nee 10. hates 140.15 
BP wcccces FC 100.75 
Vovember 6. 20 210.15 
Ne ara aw pee Xl TZOLT5 
December 1} .... 50 an paed 80.15 
Pee 10 deat Ree 7OT5 
2 eet So 150.15 


January 8...... : jo. ae 200.75 





Paes 
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Answer.—The extract from your by-laws does not make it clear 
whether you go back of interest periods in deducting withdrawals 
from first deposits, and I have figured it both ways. 

If withdrawals go back to first deposits irrespective of dates, then 
by this rule, the only deposit unaffected is that of October 23, which 
has been cut into to the extent of $10, leaving $40. But inasmuch as 
this was too late for interest, this account did not earn anything on 
January 1, 1910. 

If, however, you do not go back of interest periods, then the 
balance of July Ist, $40, remained intact until January Ist, drawing 
six months at 2%, or 80c. The draft of Sept. 27 of $20 came out of 
Aug. 9 deposit of $85, leaving this $65. The draft of $80 on Nov. 22 
came out of this $65 and took $15 of the $25 deposited October 4, 
leaving $10 of this. December 13, $50 took this $10 and $40 of 
October 23 deposit of $50, leaving $10 of this untouched, which pro- 
vided for the draft of $10 on December 18. On January Ist, there- 
fore, you had a balance of $150, composed of the $40 from July Ist, 
the $10 which follows October 23 (date seems wrong), the $20 of 
Nov. 6, and the $80 of Dec. 24. None of this but the $40 has been 
in the bank three months as required and therefore is entitled to no 
interest. (If the item following Oct. 23 is Oct. 16, it will not affect 
the computations. ) 

You have one of the hardest rules for computing interest we have 
yet seen, and one likely to give you much trouble. Why do you not 
take the last draft from the last deposit, and thus treat the depositor 
equally fair with the bank? If this were the rule, you could almost 
figure this interest by looking at it, thus: Lowest balance $40 on 
July lst. Balance next lowest point $70 on December 18—therefore 
$30 was deposited during the quarter and left undisturbed. Did it 
remain three months? Yes,—for deposits and drafts after the $85 of 
Aug. 9 never wiped out all of this, and therefore $30 of this fund 
remained in the bank until January Ist and was entitled to three 
months’ interest—30c. 

:-———3 


AMERICAN BANKERS’ ASSOCIATION. 


The next convention of the American Bankers’ Association will be held Octo- 
ber 3-7, and the place of holding it will be Los Angeles, Cal., as announced in the 
January Journal. The bankers of Los Angeles are now well organized, special 
committees have in hand each phase of the contemplated program and every one 
attending this convention may be assured satisfactory accommodations and entertain- 
ment befitting the occasion. Several of the State Bankers’ Associations have about 
completed arrangements for special trains through to the coast without change, re- 
turning over various attractive routes. Pacific coast tourist rates, which will be ef- 
fective at that time, may be availed of. 

It is said the spring meeting of the Executive Council will commence its sessions 
early in May at some resort not far from New York City. The selection of speakers 
will have its attention, and it is understood those who are qualified to give the full- 
est information on banking and currency laws and the effect of proposed legislation 
thereon will have prominent place. 
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FAILURE OF FISK AND ROBINSON, NEW YORK. 
WELL KNOWN BANKING HOUSE FILES PETITION IN BANKRUPTCY. 

Fisk and Robinson, a conservative banking house in high repute, filed an in- 
voluntary petition in bankruptcy February 1. Their capital and resources were 
largely tied up in securities which had not a ready market. A declining market led 
to calls from the lenders for additional security and the step taken was deemed best 
for all interests. While the petition was technically involuntary it is said the firm 
could have continued longer and probably pulled through their diffiulties, but the 
members of the firm felt this would be unfair to their creditors and not honorable. 
The petition was made by three friendly creditors. The firm-has been prominently 
identified with the financing of several of the smaller railroads and independent tele- 
phone companies. It was well known that the securities of some of these properties 
had not a general market, and that the development work was slow, but they 
were considered sound enterprises and the fact that the firm was in need of assist- 
ance caused general surprise mingled with keen regret. Their liabilities as of Jan- 
uary 28, 1910 are $6,735,324 and assets $112,644 in excess thereof. A year agothe 
the firm was reported as worth $1,250,000. Inability to negotiate the Buffalo and 
Susquehanna Railroad is said to be prominent among the causes for the step taken. 


- “an +e 


BOISE, IDAHO, CLEARING HOUSE. 


EXCELLENT SHOWING FOR 1909. 

An excellent showing for the year of 1909 is made by the clearing house of 
Boise, Idaho. The total exchanges for 1909 were $36,286.577.42. This compares 
with a total for 1908 of $19,728,651.77. The increase is 83.8%, and it is one of the 
largest, if not the largest, of this year of handsome increases. As shown in the 
Journal for January the average increase for the entire United States was 25 24%. 


— 4 


BOOK REVIEW. 
REPORT OF THE THIRTY-SECOND ANNUAL MEETING OF THE AMERICAN BAR 
ASSOCIATION. 

The report of the annual meeting of the American Bar Association is issued 
in a desirable and commendable form. It is contained in a well bound and well 
arranged volume of a convenient library size. The volume just received gives com- 
pletely the proceedings of the thirty-second annual meeting, which was held in 
Detroit, Mich., August 24 to 27, inclusive, 1909. In addition to the reports, 
addresses and details of procedure of this meeting it includes well arranged lists 
of officers and committees, its constitution and by-laws and a list of members 
arranged alphabetically first as a whole and also by states. It is published by The 
Lord Baltimore Press, Baltimore. 
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DATES OF 1910 CONVENTIONS. 


Title. Place. Date. 
American Bankers’ Association. ....Los Angeles................... October 3-7. 
Alabama...... eae ere ee Pee SD kine dicved dain ga .May 13, I4. 
Kansas. - £5 ae eiees +s een es were « & 2 
a ee ‘sie is Cae keke ane 5a aie welegs May 18, 19. 


mn CAPONE... 600s 5.5 se ... Aiken... 5 retain aia ene June 7, 9. 








EDWARD EARL 





EDWARD EARL. 


There is no business pursuit of to-day where the high type of men are more essen- 
tial than in the banking business. To successfully manage a banking institution, in 
one of the large money centers, a man must necessarily possess very keen perceptive 
powers as well as a thorough knowledge of business affairs. The diversified business 
interests requiring banking facilities make it imperative for him to be familiar with 
the standing and credit of the various business industries in the community in order 
to properly safeguard the funds of the bank. Directors of banks, as a rule, do not 
select a man to manage its affairs, unless he can demonstrate that he has these neces- 
sary qualifications; and it is generally found that a man who has come up from the 
bottom of the ladder and has proved himself in every instance worthy and capable of 
the honor, is usually the best equipped for the position. 

No better object lesson can be pointed out to emphasize the foregoing than the 
rise and success of Edward Earl, president of The Nassau Bank of New York. A brief 
sketch of his career will serve as a fitting example of what can be accomplished by 
young men of to-day who have chosen banking as a profession; a sufficient amount of 
ability, energy and ambition will reach the coveted goal if properly applied. 

Mr. Earl, entered The Nassau Bank in January 1887, when a very young man, as 
an assistant bookkeeper, with no other capital and influence save a good moral char- 
acter and a determination to succeed. His natural ability intuitively impressed upon 
him that the goal of success was there, although vague and distant at that time. 
Close application to business carried him successfully through the various grades in 
the bank, andin April, 1898, he was advanced to assistant cashier. In January, 1907, 
he was made cashier. Soon after having been advanced to the cashiership the respon- 
sibilities of the active management of the bank was thrust upon him through the ill- 
ness of the then president. It was then that the opportunity was afforded him to ex- 
hibit the value of his twenty years of practical training and experience and his true 
dominant force of character. That he proved equal to the occasion is evidenced by the 
fact that when he was elected cashier the deposits of the bank were $3,800,000, and 
in November, 1908, when he was chosen as the executive head of the bank, they had 
grown to $6,000,000, or an increase of $2,200,000 in less than two years. February 
1, 1910, in little more than a year after he became president, the deposits were 
$8,830,393. Thus in three years under Mr. Earl’s management the deposits have a 
considerable more than doubled. Hence, within a period of twenty-three years, Mr. 
Earl has risen from a clerical position to the presidency of one of New York’s old and 
most substantial banking institutions. 

Mr. Earl’s banking experience was all obtained under an atmosphere of conserva- 
tism, and he so honestly inherited the principle that he is unquestionably one of the 
most conservative bankers in New York. The progress of The Nassau Bank under his 
management demonstrates clearly that he is equally as aggressive. 

While Mr. Earl is yet a young man, he has the implicit confidence of the busi- 
ness community, which is reflected in the success of the institution. He is a director 
in a number of corporations and an executor and trustee for a number of estates, and 
his advise and counsel is sought by friends seeking a profitable investment of funds. 

During the panic of 1907-8 not a customer of the bank was refused accommoda- 
tion, while at the same time the deposits increased and a million and a half was loaned 
to other banks. 
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RICHARD H. RUSHTON. 

Richard H. Rushton, president of the Fourth Street National Bank, Philadelphia 
died on January 22, after being confined to his apartment two weeks. Mr. Rushton 
had never recovered from the shock received January 5, 1907, when a crazed man 
threw a bomb into the institution which killed the cashier, injured others and par- 
tially wrecked the bank. Mr. Rushton was born in Dalton, Ga., June 8, 1851, and 


RICHARD H. RUSHTON. 


had resided in Philadelphia since 1869. His banking career began in 1872 as a clerk in 
the Commercial National Bank, and he became assistant cashier in 1878; he was instru- 
mental in organizing the Tenth National Bank, and was made cashier of it in 1885. 
The Fourth Street National Bank was organized by Mr. Rushton and other prominent 
bankers the following year, and he was made its cashier; later he became vice-presi- 
dent, and succeeded to the presidency in July, 1902. Mr. Rushton was the first 
president of the Pennsylvania Bankers’ Association; he was a member of the Council 
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of Administration of the American Bankers’ Association, and chairman of the Phila- 
delphia Clearing-House Committee. Mr. Rushton was one of the most prominent 
figures in the city’s financial circles; he was a member of the leading clubs and presi- 
dent of the Art Club of Philadelphia. He was at all times accessible to the bank’s 
many patrons, of democratic manner, and a genial friend and companion. 













WILLIAM DODSWORTH. 

William Dodsworth, president and editor of the Journal of Commerce and Com- 
mercial Bulletin, died at his home in Englewood, N. J., February 8. He was born in 
England in 1827; he came to New York when a young man, and became identified 
with journalism. Mr. Dodsworth outlined a plan of federal loans, a comprehensive 
war tariff, an income tax and certain duties on home products, which were used by 
Congress in formulating the legislation which solved the problem of war finance. He 
closely followed the broadening relations between Wall Street and the Treasury and 
the investment and speculative interests. He purchased the Daily Commercial Bul- 
letin, which he had for some time conducted, from William B. Dana and Company in 
1870. Newton F. Whiting, the Financial Editor of the Evening Post, joined him in 
this enterprise, but he purchased Mr. Whiting’s interest in 1881. He effected a 
consolidation of the Commercial] Bulletin and the Journal of Commerce in 1893, and 
conducted the publication so formed until his death. Mr. Dodsworth had a broad 
grasp of finance and keen foresight. He took a sound position on leading financial 
questions and firmly maintained his views. He was the first financial writer to 














advocate the issuing of bank notes against the issuer's assets at large. He stood for 
progress in poiitics as in economics. Mr. Dodsworth enjoyed the confidence of 
bankers and business men, and financiers of note often sought his advice. 

















ORGANIZATION OF NATIONAL BANKS. 


Daring the month of January, 1910, 31 applications to organize national banks 
were received. Of the applications pending, 34 were approved and 4 rejected. In 
the same month 28 banks, with total capital of $2,115,000, were authorized to begin 
business, of which number 15, with capital of $375,000, had individual capital of less 
than $50,000, and 13, with capital of $1,740,000, individual capital of $50,000 or over. 

The total number of national banks organized is 9,650, of which 2,585 have dis- 
continued business, leaving in existence 7,065 banks, with authorized capital of 
$976,141,935, and circulation outstanding, secured by bonds, $681,332,354. The 
total amount of national bank circulation outstanding is $709,879,333, of which 
$28,546,979, is covered by lawful money of a like amount deposited with the Treas- 
urer of the United States on account of liquidating and insolvent national banks and 
associations which have reduced their circulation. 
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ONE HUNDREDTH ANNIVERSARY OF THE BANK OF PITTS- 
BURGH N. A. 


On February 10, 1810, the Bank of Pittsburgh was organized, and to-day it 
holds the proud distinction of being the oldest bank west of the Allegheny Moun- 
tains. Its history is deeply interesting to American citizens, as it deals with prac- 
tically the entire banking period of the Middle West. It has stood for a century 
without a blemish upon its name, which is a record that entitles it to every honor that 
has been bestowed upon it by the business community. 


THE BANK OF PITTSBURGH N. A. 


When it was organized Pittsburgh had a population of less than 5,000, and an 
account of the trials and vicissitudes which it passed so successfully through would 
fill a good-sized volume. 

The service it rendered the struggling enterprises seeking to gain a foothold 
commanded for it the utmost confidence of the community. It passed triumphantly 
through all of the great crises the nation has had. There have been connected with 


the Bank of Pittsburgh during the 100 years of its existence, some of the most promi- 
nent business men and bankers of the State of Pennsylvania. It now has a capital of 
$2,400,000 and surplus and profits $3,076,258 and deposits January 31, 1910, $16,- 
643,282. Its officers are: Wilson A. Shaw, president; Harrison Nesbit and James J. 
Donnell, vice-presidents; W. F. Bickel, cashier; J. M. Russell, J. D. Ayers, and 
E. C. Morey, assistant cashiers; and George F. Wright, auditor. 
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NEW PRESIDENT FOR THE UNITED STATES MORTGAGE AND 
TRUST COMPANY. 


John W. Platten has been elected president of the United States Mortgage and 
Trust Company, New York. Mr. Platten was made vice-president five years ago, and 
since the death of Cornelius C. Cuyler, July 31, 1909, be has been in active charge 
of the institution’s affairs. The directors’ action as above is an indorsement of his 


JOHN W. PLATTEN. 


services and a recognition of his merit and ability. Mr. Platten is forty-five years of 
age. He was employed in the office of the general manager of the Erie Railroad in 
1888; after several promotions he was made treasurer of the road in April, 1901; he 
resigned in July, 1903, to become assistant to Eben B. Thomas, president of the 
Lehigh Valley Railroad, and in November, 1904, was chosen vice-president, having 


charge of the treasury, accounting, purchasing, insurance and secretary’s departments. 


Mr. Platten resigned this position to become vice-president of the United States 
Mortgage and Trust Company. 
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MERCHANTS NATIONAL BANK OF PHILADELPHIA. 


Wm. A. Law, who has been vice- 

president of the Merchants National 

Bank of Philadelphia since 1907, was 

elected president to succeed F. W. 

Ayer, who resigned, and was elected 

chairman of the board of directors. 

Mr. Law entered the Merchants Na- 

tional in 1903 as assistant cashier. In 

1905 he was advanced to the cashier- 

ship, and in 1907 he was elected vice- 

president. Before going to Phila- 

delphia he was president of the Cen- 

tral National Bank of Spartanburg, 

South Carolina. Though yet a young 

man Mr. Law has had a number of 

years of practical experience in the 

banking business. He is a member of 

the executive council of the Ameri- 

can Bankers’ Association. He was 

the first president of the South Caro 

WM. A. LAW. lina State Bankers’ Association, and 
last year he was made vice-president of the Pennsylvania Bankers’ Association. 

Recently he and a number of other prominent bankers of Philadelphia and else- 

where formed a syndicate and purchased a large block of the stock of the Chatham 

National Bank of New York, and at the annual meeting in January Mr. Law was 

made a director of that institution. 

The Merchants National is one of Philadelphia’s progressive institutions. It has 

a capital of $1,000,000; surplus and profits on January 31, $868,872. The other 
officers are Thomas W. Andrew, cashier, and Freas B. Snyder, assistant cashier. 


PREVENTABLE BUSINESS FAILURES. 


From Frank Greene's **Business Success and Failure’ in the February Century. 


Business life is safer because of increased publicity, improved methods of commu- 
nication and transportation, a more civilized and coherent currency system, anda 
better knowledge of the underlying causes of nonsuccess. It can be made still safer 
by greater co-operation on the part of business men with the credit agencies to ex- 
pose fraud and by more stringent laws defining responsibility for false statements. 

When the business community finally wakes up to the knowledge that business 
failure, like fire damage, is largely preventable, and that these two items, failure loss 
and fire loss, constitute heavy taxes on the whole community swifter progress will 
begin to be made in reducing the burdens of losses which the business community 
and, through it, the country at large must bear. 





BANK AND INVESTMENT ITEMS. 


MECHANICS AND METALS NA- 
TIONAL BANK 


THE 


OF NEW YORK. 
On January 31, the Mechanics and Metals 
National Bank of New York opened its doors 


as the successor to the business of the Me- 
chanics National and National Copper Banks, 
under very auspicious circumstances. The de- 
tails of the merger were announced in the Jan- 
uary issue of the Journal. 

This consolidation gives to New York anoth- 
er powerful banking institution with resources 
of over one hundred million dollars. The se- 
gregating of such vast aggregations of wealth 
under one control means more than the minds 
of ordinary men are able to grasp upon first 
thought. The commercial and industrial] ¢€x- 
pansion in this country has moved so rapidly 
within the past decade, that in order to pro- 
vide necessary capital, the banking interests 
have been compelled to amalgamate. The 
Mechanics and Metals National Bank will be 
one of the potent factors in the financial world. 
Its directorate is composed of forty members, 
among whom are some of the most substantial 
business men, bankers, capitalists and profes- 
sional men in the country. 

Simultaneously with the opening day of the 
enlarged institution came the Comptroller's call 
for a statement, and it showed aggregate de- 

Of these $62,810,358, 
were individual and $25,411,605, were bank 
deposits. The cash resources, including de- 
mand loans were $81,131,913, surplus and un- 
divided profits $7,763,895, total resorces $1¢4,- 
676,259. The capital is $6,000,000. 

The officersare: Gates W. McGarrah, pres- 
ident; Charles H. Sabin, first vice-president ; 
Alexander E. Orr, vice-president; Nicholas F. 
Palmer, vice-president ; Andrew A. Knowles, 
vice-president; Frank O. Roe, vice-president ; 
Walter F. Albertsen, cashier ; Joseph S. House, 
asst. cashier; Robert U. Graff, asst. cashier ; 
John Robinson, asst. cashier. 

The directors are: F,. Lothrop Ames, James 
M. Beck, James C. Bishop, Charles F. Brooker, 
Daniel Barnes, W. R. Craig, Thomas F. Cole, 
Thomas P. Fowler, Horace E. Garth, H. O. 
Havemeyer, H. H. Hewitt, Henry Hentz, Thom- 


as H. Hubbard, James Jourdan, William A. 
Jamison, Clarence H. Kelsey, Andrew A. 
Knowles, Adolph Lewisohn, Lowell Lincoln, 
Gates W. McGarrah, V. Everit Macy, Henry 
R. Mallory, Edgar L. Marston, S. T. Morgan, 
Alexander E. Orr, William A Paine, Robert 
C. Pruyn, Nicholas F. Palmer, Charles M. Pratt, 
George W. Quintard, Henry H. Rogers, F. W. 
Roebling, Anton A. Raven, Percy A. Rockefel- 
ler, John D Ryan, Charles H. Sabin, George R. 
Sheldon, R. M. Stuart-Wortley, Henry B. 
Stokes, John T. Willets. 


THE LINCOLN TRUST COMPANY 
OF NEW YORK. 

The magnificent progress recently made by 
the Lincoln Trust Co., reflects much credit up- 
on the new management of thisinstitution. It 
not only shows an extensive increase in depos- 
its, but its business shows a more profitable 
handling of its affairs. The personnel of the 
new board of directors and officers have been 
instrumental in establishing complete confi- 
dence among the business element of the com- 
munity, and as a result the company shows an 
increase of more than 100 per cent in deposits 
since the close of the year 1907. At that time 
it had deposits of about $6,000,000, and on 
December 31, 1909, they were $12,517,637, at 
which time it had surplus and profits of $556,731 
total resources $14,079,668. The capital is 
$1,000,000. The official staff is now, Alex- 
ander S. Webb, president; Abram M. Hyatt 
and Owen Ward, vice presidents; Horace F. 
Poor, treasurer; Joseph Z. Bray, secretary, 
and Breckenridge Carroll, assistant treasurer. 


The New York Chapter of the American In- 
stitute of Banking held its ninth annual ban- 
quet February 8, at the Hotel Astor. Nearly 
five hundred were present, and the interest and 
enthusiasm which have made the chapter so 
successful were in evidence. Lewis F. Pierson, 
president American Barkers’ Association, was 
one of the speakers. Rev. Charles F. Aked 
made some good entries on ‘* The Other Side of 
the Account” and Alexander McLean and 
Robert H. Roy spoke interestingly. The mem- 
bers showed clearly their appreciaticn of Will- 
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iam M. Rosendale’s tact and abilty as a pre- 
siding officer. 


The Phoenix National Bank reports deposits 
$14,353,869, loans and discounts $6,751,284, 
U.S. bonds (par) $1,000,000, other bonds and 
stocks $365,004, cash and exchange $8,781,413, 
surplus and undivided profits $691,332. The 
capital is $11,000,000 An increase in deposits 
of over $3,700,000. Since the last quarterly re- 
port is here shown. The above deposits mark 
a new high record in the history of the Phoe- 
nix. When the bank came under the present 
management in April, 1905, with Finis E. Mar- 
shall, president, its deposits were $3,357,890. 
This increase of over 4004 in less than five 
years is notable. 


The Chase National Bank reports deposits 
$106,702,942, loans and discounts $57,683, 308, 
U.S. bonds $2,188,000, other bonds and stocks 
$1 3,668,946, cash items $47,393,048, surplus 
and profits $7,028,362. The capital is $5,000,- 
000. 


The Mercantile National Bank reports de- 
posits $11,880,198, loans and discounts $12,- 
567,026, U.S. bonds $1,276,000, cash resources 
$4,056,0c9, surplus and profits $2,647,241. 
The capital is $3,000,000, 


The Coal and Iron National Bank shows de- 
posits $6,481,843, loans and discounts, $4,058- 
327, U.S. bonds (par) $410,000, N. Y. City and 
other bonds $1,429,351, cash and exchange 
$1,858,012, surplus and profits (earned) $335,- 
583. The capital is $1,000,000, 


The Liberty National Bank shows deposits 
$24,139,574, loans and discounts $15,365,750, 
U. S. bonds $1,001,000, other bonds and secur- 
ities $1,469,616, cash items $10,942,989, sur- 


plus and profits $2,654,581. 
$1,000,000. 


The capital is 


Three bills have been introduced at Albany 
to provide amendments desired by the New 
York State Banking Department. One makes 
it a misdemeanor for officers or employes of a 
bank to make any agreement by which the 
holder of a certificate of deposit may demand 
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or receive payment in advance of its maturity. 
This has heretofore applied only to trust com- 
panies. Another would abolish the present 
system of charging the expenses of the banking 
department to persons or corporations affected 
by the banking law. The third is intended to 
enable banks to issue certificates of deposit 
payable with or without interest to the person 
named therein. 


The Carnegie Trust Company, through finan- 
cial interests closely identified with it, has se- 
cured control of the Van Norden Trust Com- 
pany and other Van Norden banking interests 
which include the Twelfth Ward Bank and the 
Nineteenth Ward Bank. These institutions have 
capital and surplus of more than $4,500,000 
and resources of nearly $40,000,000. There 
are about thirty-three thousand depositors in 
these institutions and their several branches 

Joseph B. Reichman who was elected presi- 
dent to succeed C. C. Dickinson, who resigned 
because of ill health, was largely instrumental 
in securing the Van Norden interests. 


The effect upon the large savings banks of 
New York City which reduced the rate of inter- 
est January I, from 4% to 3% % may be sum- 
marized as follows: 

The Bowery Savings Bank lost deposits 
amounting to about 2% of the total. This was 
mainly in accounts amounting to nearly $3,000. 
Officials say they do not regret this class of de- 
positors who place lump sums of money in 
savings banks for the sake of the 4%. They 
are not the ones these institutions were created 
to help. 

The Union Square Savings Bank was affect- 
ed so slightly that it could not be reckoned. 

The Dry Dock Savings Institution lost about 
one half of one per cent and regards the show- 
ing as a vindication of its action. 

The Italian Savings Bank increased the vol- 
ume of its deposits. 

The North River Savings Bank experienced 
no effect, its deposits remaining practically un- 
altered. 

Competent authorities are of opinion that 
none of the banks can pay 4% without weaken- 
ing surplus and it is deducable that many more 
will come to the 3% @ basis at the end of the 
current six months. 
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PHILADELPHIA. 


The Franklin National Bank shows deposits 
$34,133,662, loans and discounts $22,736,39!, 
due from banks $5,973,152, cash and reserve 
$7,322,240, exchanges for clearing house $2,- 
246,456, surplus and net profits $2,607,428. 
The capital is $1,000,000, The Franklin has 
increased its deposits since November 16 over 
$600,000, 


The Philadelphia National Bank shows de- 
posits $44,805,038, loans and discounts $30,- 
759.720, due from banks $7,296, 309, exchanges 
for clearing $1,811,171, cash and reserve $11,- 
637,649, surplus and net profits $3,760,812. 
The capital is $1,500,000. This bank’s deposits 
have increased more than $850,000 since its last 
quarterly report. 

PITTSBURGH. 

The Mellon National Bank reports deposits 
$33,486,053, loans and discounts $23,505,753, 
U. S. and other bonds and securities $10,428,- 
004, cash and due from other banks $9,851,799, 
surplus and undivided profits $3,001,671, The 
capital is $4,000,000. 

BUFFALO. 

The Marine National Bank shows deposits 
$21,171,118, time loans $9,476,029, demand 
loans, $5,394,289, cash on hand and with banks 
$4,612,882, U. S. and other bonds $6,030,318, 
surplus and profits (earned) $1,642,401. The 
capital is $1,500,000, of which $1,000,000 has 
been earned. The Marine's inverted pyramid 
is an impressive object lesson of its develop- 
ment. It shows resources January 31 for sev- 
eral years as follows: 1900, $6,929,351; 1902, 
$13,216,659; 1904, $15,457,167; 1906, $20,194,- 
782; 1908, $20,391,402; 1910, $25,763,520. 

CLEVELAND. 

The First National Bank shows deposits 
$26,448,778, loans and discounts $19,128,235, 
U.S. and other bonds $3,681,402, cash and due 
from banks $9,154,430, surplus and profits 
$1,275,000, provident reserve fund, $100,000, 
The capital is $2,500,000. 


The Central National Bank reports deposits 
$7,162,404, loans and discounts $7,253,541, 
U.S. and other bonds $1,023,944, cash and due 
from banks and U. S. Treasurer $2,154,706, 


surplus and profits $726,850. 
$1,000,000. 


The capital is 
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CHICAGO. 
THE NATIONAL BANK OF THE RE- 
PUBLIC 
OF CHICAGO. 

Again the National Bank of the Republic 
of Chicago emits another choice epigram in 
connection with its official statement as of 
January 31. And again the genius of its 
author is plainly visible to those who are 
familiar with his original, unique, and par- 
ticularly effective method of dignified publicity. 
On this occasion an appropriate quotation has 
been selected as a theme, and around it is 
woven as cleverly a constructed paragraph as 
words in the English speaking vocabulary are 
capable of construing; in fact, it is like many 
others that have come from the pen of this 
same author, and we think it sufficiently 
worthy of reproduction. It is as follows: 

‘* Would that I could find a remedy 
for this consumption of the purse,” 
said old Falstaff, ruefully. ‘‘ Borrow- 
ing lingers and lingers it out, but the 
disease is incurable.” That was inthe 
days when there were no banks, and 
credit had to be eked out by appeal to 
individuals, who drove sharp bargains 
and had no mercy, so that even kings 
were sometimes hard put to it in their 
financial dealings. 

Whereas now, with a banking sys- 
tem brought forward toa state of high 
perfection, and when banks derive 
their prosperity from the prosperity of 
their depositors, credit is an asset of 
every careful man. It is through 
banks, liberally conducted as they are 
now, that an even flow is maintained 
in the arteries of trade. 

In the statement connected with the forego- 
ing the bank shows deposits of $24,505,505, 
which is an increase of nearly $2,000,000 since 
its last official statement of November 16, 1909. 
The active management of the Republic has 
always been borne by W. T. Fenton, its vice- 
president, who was largely instrumental in the 
organization of the bank and who is largely 
responsible for its progress. It has always 
been a strictly commercial bank. 


The Continental National Bank shows de- 
posits $90,664,598, loans and discounts $62,- 
804,068, bond securities, etc. $5,286,191, U. S. 
bonds to secure circulation $4,625,000, due 
from banks and U.S. Treasurer $12,962,066, 
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cash $23,435,455, surplus and profits $4,973,- 
132. The capital is $9,000,000. 


The Corn Exchange National Bank shows 
deposits $60,967,662, time loans $31,045,655, 
demand loans $9,839,460, U.S. and other bonds 
$3,912,095, cash $11,708,096, due from clearing 
house, banks and U. S. Treasurer $11,565,713, 
surplus and profits $5,143,947. The capital is 
$3,000,000 

An increase in deposits, since November 16, 
of over $1,700,00c is shown by this institution. 


ST. LOUIS. 


The National Bank of Commerce shows de- 
posits $63,832,265, loans and discounts $50,- 
181,790, U. S. bonds (par) $9,171,500, other 
bonds and securities $5, 284,811, cash resources 
$25,160,781, surplus and profits $8,364,619. 
The capital is $10,000,000, The deposits of 
this bank have increased over $900,000, 


The Third National Bank shows deposits 
$32,351,598, loans and discounts $19,088,106, 
U.S. bonds $2,370,045, other stocks and bonds 
$1,150,743, cash and sight exchange $15,016,- 
361, surplus and profits $2,223,658. The capital 
is $2,000,000, 

MINNEAPOLIS. 


The Security National Bank reports deposits 
$18,503,772, loans and discounts $13,565,204, 
U. S. bonds $450,000, other bonds, stocks and 
securities $322,878, cash on hand and due 
from banks $7,195,643, surplus and undivided 
profits $1,488,666. The capital is $1,000,0%0. 


DENVER. 


The First National Bank shows deposits 
$21,191,714, loans and discounts $8,121,508, 
U.S. bonds $1,400,000, other stocks and bonds 
$3,879,695, due from banks $7,553,257, cash 


on hand $3,024,420, surplus $1,009,510. 
capital is $1,000,000, 


The 


Early action at Washington is looked for on 
the bill changing the tax on bank notes. It is 
reported that at a recent meeting of the House 
Committee on Banking and Currency Chair- 
man Vreeland requested the members to care- 
fully study this bill with a view to discussing 
and probably taking action on it at the next 
meeting. 


LAW JOURNAL. 


Levi L. Rue, president of the Philadelphia 
National Bank, has been elected Chairman of 
the Philadelphia Clearing-House Committee, 
succeeding the late Richard H. Rushton. 


The election of E. H. Shanbacker to the pres- 
idency of the Fourth Street Natioral Bank, 
Philadelphia, has resulted in the selection of 
James Hay for first vice-president, the position 
Mr. Shanbacker formerly filled; Frank G 
Rogers, who had been manager of the foreign 
exchange department, was made third vice- 
president. Sydney F. Tyler continues as chair- 
man of the board and B. M. Faires as second 
vice-president. Mr. Shanbacker entered the 
bank twenty years ago as stenographer. His 
ability soon earned for him a place on the ex- 
ecutive staff and he has steadily advanced wun- 
til at the age of forty he is at the head of one 
of Philadelphia’s leading banking institutions. 


The Fifth-Third National Bank, Cincinnati, 
has increased its capital from $2,700,000 to 
$2,750,000 as a result of its taking over the 
banking house of S. Kuhn and Sons. 


The Citizen’s National Bank of Seattle has 
been organized to acquire the business of H.O. 
Shuey and Company. It has capital stock of 
$200,000, and surplus of $20,000. Its officers 
are: H.O. Shuey, president; Samuel Rosen- 
berg, vice-president; Frenklin Shuey, cashier; 
E. W. Campbell, assistant cashier. 


The Traders’ National Bank, Spokane, in- 
creased its capital stock December 31, from 
$600,000 to $1,000,000. Of the 4,000 added 
shares 1000 were sold to the public at $175 per 
share. Its surplus is $200,000, A. F. McClaine 
succeeds Aaron Kuhn to the presidency and 
Mr. Kuhn becomes chairman of the board of 
directors. 


The banking house of Walker Brothers, Salt 
Lake City, of which W. H. Walker is president, 
announce the following changes: L. H. Farns- 
worth, vice president, to succeed Thomas Weir, 
resigned; E. O. Howard, who had been assist- 
ant cashier is made cashier; John H. Walker 
continues as assistant cashier. New members 
of the directorate are George S. Auerbach, 
Charles N. Strevell and Frank A. Druehl. This 
is the oldest bank in Utah; its capital is $250,- 
009, surplus and profits $150,000 and deposits 
more than $3,500,000. 
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“THE CASHIER SAYS”— 


—_—__—— 


This Bank Cashier Will Tell 
The Story Of Burroughs Book- 
keeping Machines to Bankers 
in rgto. You Will Find Him 
In Every Issue Of This Pub- 
lication During the Year. 

A typical bank cashier will tell the story of 
Burroughs Bookkeeping Machines to bankers in 
1910. 
‘‘ talks” entitled ‘* The Cashier says”—he will 


In a series of unusually interesting 
tell of some of his personal experiences with the 
Burroughs,and incidentally show how his fellow- 
bankers can do more and better accounting work 

at less cost—with a machine—‘*‘ Like the one 
I use.” 

When a cashier talks, bankers listen; because 
every man who has ever had much to do with a 
financial institution of any size, knows that the 
position of cashier is one which can only be held 
by a man of tested caliber. He is usually a man 
who has come up through the ranks to his pres- 
ent position, and is therefore closely in touch 
with the routine of the bank; he is thoroughly 
familiar with the ways and means which enable 
the bank directors to get reports, etc. In a 
word, he is fully informed about details of bank 
work. 

All in all, the cashier is an important person- 
age in the banking world, and it was with con- 
sible discretion that the Burroughs Adding 
Machine Company selected a characteristic cash- 
ier to tell its unique story to the bankers during 


1910. The ‘** Burroughs Cashier” is a practical, 


hard-headed, seasoned, financial man, well quali- 
fied, indeed, to talk about banking affairs, es- 
pecially about the uses of the Burroughs Book- 
keeping Machine. 


Because in his bank, Bur- 
roughs machines have been used for a considera- 
ble number of years, in fact as he says in one 
of his talks ‘‘It is unthinkable to me for a bank 
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to try to do business without a Burrouglis 
Bookkeeping Machine.” 

The ‘‘Burroughs Cashier Talks” which will 
appear in our columns throughout 1910, are 
decidedly natural and full of human interest. 
This cashier is simply a man who has got some- 
thing to say, and he knows how to say it in a 
fashion. And he 
does say it with a result that when you get 


business-like, man-to-man 


through reading what he says, you know more 
about Burroughs Bookkeeping Machines than 
you did before. In reality, of course, the in- 
formation dispensed by this genial ‘+ Burroughs 
Cashier” comes from the thousands of bankers 
using Burroughs Bookkeeping Machines. In 
their Business Systems Department, the Bur- 
roughs people have a veritable mine of informa- 
tion collected from every conceivable source, 
and tabulated in clear-cut fashion. This cashier 
is simply the spokesman of the Burroughs Com- 
pany, and in his experience is crystalized the 
many experiences of thousands of bankers who 
He shows how he has saved 
time and trouble in his daily routine bank work ; 
this ‘‘ time and trouble ” translated into banking 


use the Burroughs. 


And when 
money is to be saved, it is useless to say that 


vernacular, simply means money. 


bankers are interested. 
As a rule, cashiers do not mince words; they 


talk from the shoulder; that’s just what the 


‘‘ Burroughs Cashier’? does. One week you 
may find him in his office, the next week in a 
Pullman parlor car, and the next week out on 
the golf links; but every time you will find him 
talking Burroughs Bookkeeping Machines, and 
And it’s the 
most natural thing in the world that he should 
talk about them; 
their advantages; and when he sees a fellow- 
cashier laboring along without this business 
help, he tries to set him right. 

We all do that sort of thing, you know; we 
have certain convictions and they guide our 
efforts. We aim to make other people see 
things as we do—and so the world goes on 
after testing out the final, basic value of indi- 
vidual opinions in the crucible of experience. 

The entire idea as conceived by the Burroughs 
people is splendidly carried out in their series 
of ‘‘ talks,” and we commend every one of them 
to our readers. 

The first ** cashier talk ” will be found in this 
issue on inside of back cover. 


always to an interested listener. 


he uses several; he knows 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending January 30, 1909, and January 29, 1910, respective) 
together with a computation of the proportionate increase or decrease of deposits for the year: 





| 
| 


BANKS. 


Loans and 
Discounts 
Average, 


1909. 





Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co 


Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 


Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 


Market & Fulton Nat..... 


Metropolitan Bank....... 
Corn Exchange 
Importers & Traders’ Nat 
National Park 

East River National 
Fourth National 

Second National 

First National 

Irving National Exchange 
Bowery eal 
N. Y. County National... 
German-American 

Chase National 


Fifth Avenue 


German Exchange 
Germania 


Bank of the Metropolis. . .| 
West Side Bank 

Seaboard National 

Liberty National 

N. Y. Produce Exchange. 
State Bank 

Fourteenth Street Bank.. 
National Copper Bank..,.. 
Coal & Iron Nat'l Bank 


Totals 


$ 20,485 ooc 
34.650,000 
22,169,000 
34,256,000 
31,532,500 
7.497.000 
177.964,600 
30, 542,600 
6,874, 300 
9,505,300 
2.146,900 
6,861,800 
29,502,400 
175,694,400 


1 3,08 2,900) 


3,850,600 
7,02 3,900 
1,945,700 
74.838,800 
23,952,100 
4.965,100 
7,796,600 
11,081,200 
44,036,000 
28,195,000 
91,723,000 
1,320,000 
29.7 24,000 
10,988,000 
138,400,200 
19,669,200 
2.770.200 
7,661,200 
3,846,700 
81,117,g0o 
12,941,100 
3.355.500 
4,672,700 
15,740,700 


| 
| 


Loans and 
Discounts, 
Average, 
1910. 


| 


Deposits, 
tAverage, 
1909. 


| 


Deposits, |Per Cent. of 


* Average, 
1910. 


| Inc. 





$ 19.357,000 $ 19,148,000 


30,97 5.000 
18,714,000 
25.123,000 
25,208, 100 
7,544,000 
171,377,000 
27.585,800 
6,08 3,100 
8,372,700 
2,179,800 
7.434,000 
28,715,600 
141,249,200) 
14,046,000 
4.06.4,000 
7,059,300 
1,891,500 
63,501,000 
21,872,700 
6,456,300 
8,313.600 
12,047,800 
42,948,000 
25,675,000 
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45,150,000 
24,280,000 
37,008,000 


35,378,000] 
6,724,000} 


192,067,700 


3,672,100 
90,147,000 
15,044,100 

4,386,700 

5,408, 300 
17,231,600 


- N 


$ 17,336,000 
38,600,000 


18,993,000 


26,250,000} ... 


25,776,200 
6,988,000 
169,720,600 
25,617,600 
5,914,400 
6,531,400 
2,277,900 
8,368,500 
22,109,600 
119,03 3,200 
10,687,200 
3,887,600 
7,647,900 
2,471,400 
73,389,600 
21,442,000 
7,163,600 
8,126,300 
12,141,000 
50,61 3,000 
23,203,000 
91,002,000 
1,899,900 
27,582,000 
2,096,000 
1,585,000 
2,581,500 
3.796.000 
8,056,600 
4,011,300 
79.710,800 
15,024,300 
4.134.700 


20,333,900 
7,898 800 
3-597,300 

11,315.500 
4,611,000 

20,463,000 
17,819,900 
8,813,200 
17,27 3,000 
6,214,800 

25,641,100 


5,735,000, ... 


Dec. 


$1,422,820.100)$1,240,71 1,800! 





+ United States Deposits included, $3,866,700. 


* United States Deposits included, $1,661,0cC0. 





